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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 5783) 


In re MESA CITRUS GROWERS et al. AMA Docket No. 53-15. Dis- 
missed February 3, 1959, by Thomas J. Flavin, Judicial Officer. 


(No. 5784) 


In re LEHIGH VALLEY COOPERATIVE FARMERS. AMA Docket 
No. 27-123. Decided February 17, 1959. 


Notice of Hearing—Inclusion of Northern New Jersey 
in Regulated Marketing Area—Compensatory Payments— 
Substantial Evidence 


Notice of reconvened hearing published in the Federal Register five days 
before reconvened hearing was not in violation of rules of practice calling 
for 15 notice days for the institution of promulgation proceedings and 
notice was also adequate under the act and section 4 of the Administrative 
Procedure Act. The inclusion of Northern New Jersey as part of the 
marketing area regulated by Order No. 27 was based upon sufficient 
evidence adduced at the promulgation hearing. 


Provisions of Order No. 27 operating in connection with provisions of Order 
No. 61 whereby fluid milk disposed of in the Order No. 27 marketing 
area by an Order No. 61 handler is priced at the Order No. 27 Class 
I-A price with the difference between Class III and Class I-A being 
paid into the Order No. 27 pool are supported by evidence in the pro- 
mulgation record, are reasonable, and are authorized by the act. 


Daniels and Swope, of Harrisburg, Pennsylvania, for petitioner. Mr. John 
M,. Durbin, for Agricultural Marketing Service. Mr. Jack W. Bain, 


Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), involving the validity 
of amendments to Order No. 27, as amended (7 CFR 927.1 et 
seq.), effective August 1, 1957, issued under the act and regulat- 
ing the handling of milk in the New York-New Jersey milk market- 
ing area. Petitioner is a handler subject to the order and operates 
a plant at Allentown, Pennsylvania. Petitioner is also, com- 
mencing July 1, 1957, a handler under Order No. 61, as amended, 
issued under the act and regulating the handling of milk in the 
Philadelphia, Pennsylvania, milk marketing area. 


Petitioner complains of alleged procedural irregularities in the 
promulgation of the disputed amendments and also contends that 
the inclusion by section 927.38 of the order of Northern New Jersey 
in the marketing area regulated by Order No. 27, as amended, 
and the requirement in section 927.83 of the order that petitioner 
make payments into the producer-settlement fund under the order 
on milk it distributes in the marketing area thereunder are in- 
valid. Petitioner alleges, in part, that these provisions of the 
amended order are not supported by substantial evidence in the 
promulgation record upon which they were based and that section 
927.83 is violative of section 8c(5) (A) of the act (7 U.S.C. 608c 
(5) (A)). An answer to the petition was filed August 23, 1957, by 
the Deputy Administrator, Agricultural Marketing Service, United 
States Department of Agriculture. The answer upheld the validity 
of the order as amended. 

A hearing was held in New York, New York, before Jack W. 
Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, October 24, 1957. Petitioner 
was represented by Willis F. Daniels and Harold W. Swope, At- 
torneys at Law, Harrisburg, Pennsylvania, and respondent was 
represented by John M. Durbin, Office of the General Counsel, 
United States Department of Agriculture. The Metropolitan Co- 
operative Milk Producers Bargaining Agency, Inc., Mutual Federa- 
tion of Independent Cooperatives, Inc., and Dairymen’s League 
Co-operative Association, Inc., intervened for the limited purpose 
of filing briefs and participating in oral argument. After the 
hearing the parties and the intervenors filed briefs. On August 
6, 1958, the hearing examiner issued a report adopting for this 
proceeding his recommendations in a companion proceeding, AMA 
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Docket No. 27-121, In re Suncrest Farms, Inc., to the effect that 
while other grievances of petitioner lack merit, the compensatory 
payment provisions of section 927.83 of Order No. 27 are invalid 
as applied to Northern New Jersey because the rate of payment 
is not supported by the evidence in the record upon which the 
order was amended to include handling in Northern New Jersey. 
Petitioner, respondent and the intervenors filed exceptions to the 
hearing examiner’s report and oral argument by the parties and 
the intervenors was held before the Judicial Officer September 
20, 1958. 


FINDINGS OF FACT 


1. Petitioner, Lehigh Valley Cooperative Farmers, is a cor- 
poration organized and existing under the cooperative laws of the 
State of Pennsylvania with its address and principal place of 
business at Allentown, Pennsylvania. It is a handler as defined in 
Order No. 27, as amended, regulating the handling of milk in the 
New York-New Jersey milk marketing area and petitioner oper- 
ates a milk processing or bottling plant at Allentown, Pennsyl- 
vania. Petitioner is also a handler regulated under Order No. 
61, as amended, regulating the handling of milk in the Phila- 
delphia, Pennsylvania, marketing area and since July 1, 1957, 
has been subject to the pricing and payment provisions of such 
order. 

2. Pursuant to notices published in the Federal Register (20 
F. R. 4807, 6138, 6500, 6609 and 8050), informal meetings were 
held to consider new territory in the State of New Jersey to be 
subject to regulation under the act and the method of regulating 
such area, i.e., by means of a new, separate order or a com- 
prehensive order including the area then regulated under Order 
No. 27, as amended. These meetings lasted 17 days and over 3,000 
pages of testimony and 80 exhibits were introduced. 

3. A Notice of Opportunity to Submit Proposals for the regu- 
lation of milk handling in a defined territory, consisting of 
Northern New Jersey, Upstate New York and the area then 
regulated by Order No. 27, as amended, by a single compre- 
hensive order or separate orders under the act was issued De- 
cember 27, 1955 (20 F.R. 10167), by the Deputy Administrator, 
Agricultural Marketing Service. Such notice contains a statement 
of the Secretary which reads, in part, as follows: 

“The question considered at the last public meeting (con- 
cluded on November 23) was whether, for purposes of a 
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subsequent notice or notices of hearing, the handling of 
milk in the additional territory should be regulated (a) in 
combination with the present New York milk marketing area 
under a single order, or (b) by means of one or more separ- 
ate new orders. The information presented at these meetings 
has been reviewed and analyzed. 

“T have given very careful consideration to this complicat- 
ed problem and have concluded that recognition must be 
given to the following principles in establishing any new 
or revised regulation for the territory under consideration: 


“1. The proximity of Northern New Jersey to metro- 
politan New York and the fact that there is to a considerable 
degree a common source of supply, make the marketing and 
pricing of all milk in this region closely interdependent. 


“2. The apparent desire and determination of certain 
groups of producers and handlers for one or more separate 
marketing orders, and the apparent desire and determination 
of other groups of producers and handlers for a single mar- 
keting order for the entire marketing area constitute dif- 
ferences only as to means of accomplishing an objective 
rather than disagreement regarding the basic objective of 
providing orderly marketing in the entire area. 


“3. The legitimate interests and obligations of various 
producer groups must be recognized and provided for re- 
gardless of whether regulation is by one order or more than 
one order. 


“4, Among the interests of New Jersey producers is the 
recognition of any natural economic advantages accruing 
from nearness to market and any better adjustments they 
may have made in fitting their pattern of production to 
market needs. Associated with these interests is the need 
to assume a responsibility for carrying the surplus con- 
nected with the fluid milk supply for Northern New Jersey. 


“5, Among the interests of producers now under the New 
York order is the recognition that they should not be re- 
quired to carry the surplus for Northern New Jersey without 
the benefits that accrue from sales of fluid milk there, and 
that they should not be subjected to chaotic marketing con- 
ditions which might result from ill-conceived Federal regula- 
tion. On the other hand, they have the obligation of support- 
ing the type of additional Federal regulation which would 
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protect the legitimate interests of the additional producers 
to whom such regulation would apply. 

“6. Either a comprehensive order or a separate order for 
New Jersey must be devised so as: (a) To insure that pro- 
ducers under either type of order carry the surplus associated 
with their fluid outlets, and (b) to achieve the required 
stability throughout the entire metropolitan milkshed with- 
out forcing disorderly and abnormal maneuvering of supplies 
and outlets. 

“After establishing the above set of principles, I have de- 
cided to invite interested parties to submit proposals con- 
taining terms and provisions which are in accordance with 
such principles and which are in one of the following forms: 


“(1) A single order covering all of the milk supply for 
the present Order No. 27 marketing area plus all or a portion 
of the additional territory under consideration, with adequate 
provisions (a) for protecting the interests of New Jersey 
producers because of their location and the degree of ad- 
justments of their production to market outlets, and (b) for 
solving marketing problems not now adequately handled 
under Order No. 27. 

“(2) A separate order for New Jersey, with or without 
all or a portion of the six nearby New York counties, and 
which will include terms and provisions under which such 
order will (a) carry the surplus associated with its fluid 
outlets, (b) provide for such minimum uniform prices to 
producers that there will be no incentive for uneconomic and 
disorderly shifting of producers or plants from one market 
outlet to another, and (c) provide for close alignment of 
minimum class prices. Any such proposed order should be 
accompanied by proposed amendments to Order No. 27 for 
purposes of making the two orders complementary.” 


A second notice giving interested parties an opportunity to 
submit proposals for regulation of milk handling in such area by 
a separate marketing order only for Northern New Jersey together 
with proposals to amend Order No. 27, as amended, was issued 
February 29, 1956 (21 F.R. 1418). Such notice contains a state- 
ment of the Secretary which reads, in part, as follows: 


“Although a controversy has developed regarding the 
method of regulation in the New York-New Jersey area, I 
do not believe this is the essential issue. The primary issue 
instead is the institution of effective price regulation in 
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Northern New Jersey. My decision is directed toward that 
basic issue. Either under a so-called ‘comprehensive order’ 
or under separate orders for New Jersey and New York, 
minimum price regulation on all milk can be made effective, 
and the sharing of surplus properly associated with the 
marketing of fluid milk can be achieved. By either means, 
returns to producers shipping both to the New York and 
New Jersey portions of the area can be improved. More- 
over, the other principles which I enunciated on December 
15 can be effectuated by either means. 


“T have decided that adequate regulation of the whole area 
can be gained more certainly and more expeditiously by hold- 
ing a hearing for consideration of a separate order for the 
New Jersey area. The Case Committee made a similar rec- 
ommendation in its report. The major problem, that is, 
absence of regulation in New Jersey, can be attacked directly 
and the special conditions which characterize the marketing 
of milk in the New Jersey portion of the area can be given 
separate attention. At the same time, producers whose milk 
is marketed in New York will be on notice that improvement 
of their returns is being actively considered and that such 
improvement will probably be effectuated earlier than by 
consideration of a comprehensive order. Also, the changes 
which might be needed to bring Order No. 27 up-to-date and 
provide for necessary coordination with a New Jersey order 
can be achieved by this procedure. 


“The problem on which the Department made its decision 
today is one of the most difficult we have faced with respect 
to milk marketing since I have been Secretary of Agriculture. 
Proponents of both the so-called ‘comprehensive order’ and 
separate orders present some very persuasive facts and ar- 
guments in support of their different points of view. It is 
not the first time the question has arisen. I understand that 
there has been controversy over a period of at least 18 years. 
It was first considered by the Department at the time of the 
promulgation hearing of the Order No. 27 in 1938. Con- 
sideration also was given to the problem in public hearings 
held in 1942 and 1952. No action was taken on any of these 
oecasions. Such need not be the case this time if the inter- 
ested parties now turn their attention to developing evidence 
and testimony for presentation at a public hearing. 

“In my statement of December 15, 1955, certain principles 
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were set forth to which proposed terms and provisions of a 
separate order for New Jersey (with coordinating amend- 
ments to Order No. 27) should conform. It was indicated 
that such a separate order should include terms and pro- 
visions under which such an order will (a) carry the surplus 
associated with its fluid outlets, (b) provide for such min- 
imum uniform prices to producers that there will be no in- 
centive for uneconomic and disorderly shifting of producers 
or plants from one market to another, and (c) provide close 
alignment of minimum class prices. The proposals so far 
submitted do not conform in all respects to the principles set 
forth, or contain all the provisions which should be the sub- 
ject of a hearing, and the decision to hold a hearing on separ- 
ate orders should not, of course, be construed as approval 
by the Department of such proposals. It is believed, how- 
ever, that the proposals submitted on a separate order and 
complementary changes in Order No. 27 provide a suitable 
starting point from which adequate provisions can be for- 
mulated for consideration at a public hearing.” 


4. A notice was issued May 18, 1956 (21 F.R. 3537) of a 
hearing to begin June 18, 1956, in Newark, New Jersey, with 
respect to regulation of milk handling in the territory described 
in Finding of Fact 3. The notice contained detailed proposals 
for an order regulating Northern New Jersey and for the amend- 
ment of Order No. 27 to coordinate it with any new order that 
might be issued regulating the Northern New Jersey area. A 
supplemental notice of hearing containing additional proposals 
was issued May 29, 1956 (21 F.R. 3799). 

5. A supplemental notice concerning procedure was issued 
August 29, 1956 (21 F.R. 6680), by the Acting Secretary pro- 
viding for the separation of proposals to amend and expand Order 
No. 27 to include additional territory in the State of New York 
from the other issues in the rule-making proceeding, the com- 
pletion of hearing on such issue and the certification of the record 


thereof. 

6. On February 21, 1957, the hearing examiner issued a notice 
(22 F.R. 1128) that the hearing would reconvene March 5, 1957, 
in New York City. The Secretary issued a press release dated 
February 21, 1957, announcing that the hearing would be open 
for the submission of evidence on a single milk marketing order 
for the territory involved. A supplemental notice was issued 
February 26, 1957, and published in the Federal Register Febru- 
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ary 28, 1957 (22 F.R. 1219), of the matters to be considered at 
the reconvened hearing of March 5, 1957. 


7. Upon the basis of the evidence introduced at the hearing, 
the Deputy Administrator, Agricultural Marketing Service, filed 
a recommended decision May 9, 1957 (22 F.R. 3318), and time 
was given to file exceptions. A decision by the Acting Secretary 
was filed June 10, 1957 (22 F.R. 4194) and reads, in part, as 
follows: 


“Exceptions were taken to failure to eliminate provision 
for compensatory payments pursuant to the proviso of §927. 
83 (b) (1). In support of the exception it was contended 
that the circumstances under which provision was made in 
1953 for such payments (and the companion provision of 
Order No. 61) no longer exist primarily because of the 
marketing area expansion herein provided. It is found, on 
the contrary, that expansion of the marketing area or other 
changed conditions does not eliminate the need or basis for 
such payments. Discontinuance of provision for such pay- 
ments would invite the resumption of practices and conse- 
quences prevailing prior to adoption of such provision. The 
factual situation most material in this connection is that 
the provision continues for marketwide pooling under Order 
No. 27 and for individual handler pooling under Order No. 
61. Accordingly, such exceptions are denied.” 


Some of the evidence in support of these findings and con- 
clusions may be found at pages 12922-31, 14042—43, 14979, 14984- 
86, 14988, 14991, 15020-29, 15344-49 of the promulgation hearing 
record. 

8. The order amending Order No. 27, as amended, was issued 
by the Assistant Secretary June 27, 1957 (22 F.R. 4643) effective 
August 1, 1957. The amending order reads, in pertinent part, as 


follows: 


“§ 927.3 Marketing area. ‘New York-New Jersey milk 
marketing area’ (hereinafter called the ‘marketing area’) 
means all of the territory within the boundaries of the city of 
New York, and the counties and parts of counties set forth 
in paragraphs (a) and (b) of this section ***. 

“(b) The following counties and parts of counties *** in 
the State of New Jersey: Bergen; Essex; Hudson; Hun- 
terdon; Middlesex; Monmouth; Morris; Ocean (except the 
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boroughs of Barnegat Light, Beach Haven, Harvey Cedars, 
Ship Bottom, Surf City, Tuckerton, and the township of 
Eagleswood, Lacey, Little Egg Harbor, Long Beach, Ocean, 
Stafford, and Union); Passaic; Somerset; Sussex; Union; 
and Warren.” 

“§$ 927.83 Payments on milk received from dairy farmers at 
nonpool plants. Payments shall be made by handlers to 
producers, through the producer settlement fund, for milk 
and milk products under conditions, in amounts, and by the 
handler pursuant to paragraphs (a) through (d) of this 
section: Provided, That for any month in which the volume 
of Class III milk used in the computation of the uniform 
price is less than 15 percent of the combined volume of the 
Class I-A and Class II milk used in such computation, the 
payments set forth in this section shall not be required. 

““(a) Payments shall be made for milk, concentrated fluid 
milk, fluid milk products, cultured or flavored milk drinks, 
cream, half and half, fluid cream products, and skim milk, 
which milk or milk products meets each of the following 
conditions: 

“(1) It was derived from milk received at a nonpool plant 
from dairy farmers or is received at a plant from which milk 
specified in § 927.65 (h) (2) or (3) was received from the 
handler’s own farm. 

(2) It was shipped to, received in, or distributed in the 
marketing area, or was received at a pool plant outside the 
marketing area. 

(3) The milk or milk equivalent of the butterfat is clas- 
sified as Class I-A or Class II, or the skim milk would be sub- 
ject to the fluid skim differential if it were derived from pool 
milk. 

“(b) The amounts of payment for the products set forth 
in paragraph (a) of this section shall be as follows: 

“(1) If the milk or the milk equivalent of the butterfat, 
or the skim milk is classified and paid for under another 
order issued pursuant to the act, the amount of payment on 
such products, except skim milk, shall be any plus amount 
obtained by subtracting the value of the milk or the milk 
equivalent of the butterfat at the class price or prices under 
such order from the value computed in accordance with the 
classification and pricing set forth in this part: Provided, 
That the payment shall be at the rates set forth in subpara- 
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graph (2) of this paragraph if the other order permits the 
deduction of such payment from the amount otherwise due 
for such milk pursuant to such other order. The amount of 
payments on skim milk shall be an amount computed pur- 
suant to § 927.44 adjusted for the location of the plant. 


“(2) If the milk or milk product is derived from milk 
received from dairy farmers at a nonpool plant in the 401- 
425 mile zone, or in some other zone nearer the marketing 
area, the handling of which is not regulated by an order is- 
sued pursuant to the act or is regulated by another order as 
specified in the proviso of subparagraph (1) of this para- 
graph, the amount of payment, except as otherwise specified 
in subparagraph (4) of this paragraph, shall be the differ- 
ences between its classified value at the Class I-A or the 
Class II price, depending upon its classification, and its value 
at the Class III price, such class prices to be adjusted for 
butterfat test and the location of the plant at which the 
nonpool milk was originally received from farmers: Provided, 
That for concentrated fluid milk, cream, half and half, fluid 
cream products, and cultured or flavored milk drinks con- 
taining less than 3.0 percent or more than 5.0 percent butter- 
fat, the payment shall be computed on the milk equivalent 
thereof as so classified. The amount of the payment on skim 
milk (either as skim milk, half and half, or in cultured milk 
drinks) shall be the amount computed pursuant to § 927.44 
as similarly adjusted for location.*** 

“(c) Payment for any milk or milk product pursuant to 
this section shall be made, on behalf of the handler receiving 
the milk from dairy farmers, by the appropriate handler as 
set forth in subparagraphs (1) through (3) of this para- 
graph: Provided, That if the milk is received from a handler 
under another order issued pursuant to the act, which order 
provides that the payment to the producer settlement fund 
may be deducted from the handler’s obligation under the 
other order, the payment shall be made by the handler sub- 
ject to the other order regardless of the provisions of sub- 
paragraphs (1) through (38) of this paragraph: *** 

“(d) The amount due pursuant to this section shall be 
entered on the handler’s account as a debit immediately after 
the filing of the report pursuant to § 927.50, or if the handler 
fails to file such report, such amount shall be entered on the 
handler’s account in accordance with § 927.80.” 


Eo 


— 





a 


—~ 


LEHIGH VALLEY COOPERATIVE FARMERS 85 
Cite as 18 A.D. 75 


9. Order No. 61 reads, in part, as follows:! 


“§$ 961.53 Class I milk disposed of in the New York-New 
Jersey marketing area. The price to be paid by handlers 
for Class I milk disposed of in the New York-New Jersey 
marketing area (Part 927 of this chapter) shall be the Class 
I-A price computed pursuant to such part less such payment 
as is required on such milk pursuant to such part.” 


10. Petitioner distributes Class I milk monthly in a part of 
New Jersey that is included in the New York-New Jersey market- 
ing area, and the market administrator for Order No. 27 billed 
petitioner for the difference between the Order No. 27 Class I-A 
and Class III prices pursuant to section 927.83(b) (1) of Order 
No. 27 as amended since petitioner commencing July 1, 1957, 
became subject to the pricing and payment provisions of Order 
No. 61. The amounts due monthly are being paid into the 
Registry of the United States District Court for the Eastern 
District of Pennsylvania pending the outcome of this litigation. 
(See United States v. Lehigh Valley Cooperative Farmers, 161 
F. Supp. 885 (E.D. Pa. 1957).) 


11. Section 8c(5)(A) and (F) of the act (7 U.S.C. 608c 
(5) (A) and (F)) reads as follows: 

“(5) Milk and its products; terms and conditions of orders. 

“In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the follow- 
ing terms and conditions, and (except as provided in sub- 
section (7) of this section) no others: 

“(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or pro- 
viding a method for fixing, minimum prices for each such use 
classification which all handlers shall pay, and the time when 
payments shall be made, for milk purchased from producers 
or associations of producers. Such prices shall be uniform as 
to all handlers, subject only to adjustments for (1) volume, 
market, and production differentials customarily applied by 
the handlers subject to such order, (2) the grade or quality 
of the milk purchased, and (3) the locations at which de- 
livery of such milk, or any use classification thereof, is 
made to such handlers. 


1 Prior to February 1, 1958, section 961.53 was numbered as section 961.43 and referred to 
the New York metropolitan milk marketing area. The change effective February 1, 1958, 
was purely administrative and reflected administrative practice and intent prior thereto, 


(See 22 F.R. 9600.) 
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“(F) Nothing contained in this subsection is intended or 
shall be construed to prevent a cooperative marketing asso- 
ciation qualified under the provisions of sections 291 and 292 
of this title, engaged in making collective sales or marketing 
of milk or its products for the producers thereof, from blend- 
ing the net proceeds of all of its sales in all markets in all use 
classifications, and making distribution thereof to its pro- 
ducers in accordance with the contract between the associa- 
tion and its producers: Provided, That it shall not sell milk 
or its products to any handler for use or consumption in any 
market at prices less than the prices fixed pursuant to para- 
graph (A) of this subsection for such milk.” 


12. Section 900.4 (7 CFR 900.4) of the rules of practice and ) 
procedure governing proceedings to formulate marketing agree- : 
ments and marketing orders reads as follows: | 


ite een 


tents of the notice of hearing. The proceeding shall be in- 

stituted by filing the notice of hearing with the hearing clerk. 
The notice of hearing shall contain a reference to the author- 
ity under which the marketing agreement or marketing order 
is proposed; shall define the scope of the hearing as specifical- 
ly as may be practicable; shall contain either the terms or 
substance of the proposed marketing agreement or marketing 
order or a description of the subjects and issues involved 
and shall state the industry, area, and class of persons to be 
regulated, the time and place of such hearing, and the place 
where copies of such proposed marketing agreement or 
marketing order may be obtained or examined. The time of 
the hearing shall not be less than 15 days after the date of 
publication of the notice in the FEDERAL REGISTER, as 
provided in this subpart, unless the Deputy Administrator 
shall determine that an emergency exists which requires a 
shorter period of notice, in which case the period of notice 
shall be that which the Deputy Administrator may determine 
to be reasonable in the circumstances: Provided, That, in 
the case of hearings on amendments to marketing agree- 
ments or marketing orders, the time of the hearing may be 
less than 15 days but shall not be less than 3 days after | 
the date of publication of the notice in the FEDERAL ) 
REGISTER.” 


“§ 900.4 Institution of proceeding—(a) Filing and con- | 
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CONCLUSIONS 


I 


We are presented at the outset with alleged procedural irregu- 
larities in the promulgation of the amendment to Order No. 27, 
as amended, effective August 1, 1957, which are basic to peti- 
tioner’s case. First, petitioner contends that adequate notice of 
hearing was not afforded it. 


As seen from the Findings of Fact, a notice of hearing was 
issued May 18, 1956 (21 F.R. 3537), after informal public meet- 
ings lasting 17 days and after two notices of an opportunity to 
submit proposals for the regulation of milk marketing in a de- 
fined area, including the 18 Northern New Jersey counties and 
the area then regulated by Order No. 27, as amended. The notice 
was issued “for the purpose of receiving evidence with respect 
to the economic and marketing conditions relating to the handling 
of milk in a proposed Northern New Jersey milk marketing area, 
and with respect to issuance of a marketing agreement and order 
regulating the handling of milk in the said marketing area, and 
also for the purpose of receiving evidence with respect to the pro- 
posed amendments hereinafter set forth, or appropriate modifi- 
cations thereof, to the tentative marketing agreement and to the 
order, as amended, regulating the handling of milk in the New 
York metropolitan marketing area (7 CFR 927 et seq.).” 


A supplemental notice of hearing was issued May 29, 1956 (21 
F.R. 3799), and after the hearing had been in progress, a supple- 
mental notice concerning procedure was issued August 29, 1956 
(21 F.R. 6680). (See Finding of Fact 5.) On February 21, 1957, 
the hearing examiner issued a notice (22 F.R. 1128) that the 
hearing would reconvene March 5, 1957, in New York City. A 
supplemental notice of hearing was issued February 26, 1957, and 
published in the Federal Register February 28, 1957 (22 F.R. 
1219) of matters to be considered at the reconvened hearing of 
March 5, 1957. It is this notice of hearing which petitioner 
claims is defective. 

The notice stated that “the notices heretofore issued are hereby 
amended to include consideration of whether, on the basis of 
the entire record in this proceeding, a single marketing agree- 
ment and order regulating the handling of milk for the marketing 
area consisting of all the territory in the States of New York and 
New Jersey for which regulation has been proposed should be 
issued and would better effectuate the purpose of the act than two 
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or more separate marketing agreements and orders for such 
territory.” It was further stated in such notice that evidence will 
be received ‘‘(1) with respect to specific terms and provisions 
of a single marketing agreement and order and (2) as to whether 
such a single marketing agreement and order, if issued, should 
be issued in the form of a new marketing agreement and order 
or by amending Order No. 27.” 

The disputed notice was issued seven days before the date of the 
reconvened hearing and published in the Federal Register five 
days prior to such date. Petitioner alleges that the notice was 
in violation of the requirements of section 900.4 of the rules of 
practice and procedure governing proceedings to formulate mar- 
keting agreements and marketing orders (7 CFR 900.4). This 
section of the rules of practice describes the procedure for the 
institution of a rule-making proceeding under the act and also 
states that the time of the hearing held pursuant to the notice of 
hearing instituting the proceeding “shall not be less than 15 days 
after the date of publication of the notice in the FEDERAL 
REGISTER.” A proviso contained in the section permits a lesser 
time in the case of hearings on amendments to marketing agree- 
ments or marketing orders. In such event, the hearing “shall 
not be less than 3 days after the date of publication of the notice in 
the FEDERAL REGISTER.” 

It is our opinion that section 900.4 of the rules of practice is 
inapplicable to the February 26, 1957, supplemental notice of 
hearing.2 Section 900.4 deals with the institution of rule-mak- 
ing proceedings. In other words, this section is concerned 
with the notice necessary to institute a proceeding to formulate 
either a new marketing order or an amendment to an existing 
erder. It covers the first notice of hearing of either such pro- 
ceeding. The disputed notice was a supplemental notice which 
came after the hearing had been going on for 84 or 85 days and 
after some 12,000 pages of testimony had been adduced. It con- 
stituted an amended notice of hearing and by its terms gave 
notice that the notices theretofore issued in this quasi-legislative 
proceeding were amended thereby. The disputed notice did not 
institute the rule-making proceeding and section 900.4 does not 
cover the situation involved herein. The rules of practice are 
silent with respect to the time required between a notice and the 
hearing resulting therefrom where, as here, an amended notice 


2A contrary conclusion would not aid petitioner as the notice issued February 26, 1957, 
might well be considered notice of a proposed amendment to Order No. 27, as amended, re- 


quiring only 3 days’ notice. 
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is issued during the course of a hearing. That a period of time 
between notice and resumption of a hearing different from that 
provided in section 900.4 could be desirable is seen from the cir- 
cumstances preceding the disputed notice, as set forth below. 


While we hold that the disputed notice is not in conflict with the 
rules of practice, we should also consider whether the interest- 
ed parties had sufficient time under the circumstances to prepare 
for the March 5, 1957, reconvened hearing. Of course notice of a 
hearing must also comply with the act (see sections 8c(3) and 
(4)) and section 4 of the Administrative Procedure Act (5 U.S.C. 
1003). The notice of February 26, 1957, clearly met such stand- 
ards. 

At the beginning of the extended procedure which resulted in 
the disputed amendments to Order No. 27, as amended, petitioner 
was apprised, and had to prepare for the possibility, of a single 
order regulating the handling of milk in the New York-New 
Jersey marketing area. This matter, pursuant to notices issued in 
the Federal Register, was discussed and considered at the in- 
formal meetings held prior to the December 27, 1955, notice and 
it appears that petitioner was represented at these informal 
sessions. The informal meetings lasted 17 days and over 3,000 
pages of testimony and 80 exhibits were introduced. In the notice 
of opportunity to submit proposals issued December 27, 1955, by 
the Deputy Administrator, interested parties were asked to sub- 
mit proposals for regulation of the described area by one com- 
prehensive order or by separate orders. Next, the first notice 
of hearing issued May 18, 1956, contained exhaustive and de- 
tailed proposals for a proposed order regulating Northern New 
Jersey. and for the amendment of Order No. 27 to coordinate and 
interrelate such amended order with any new order that might be 
issued regulating the Northern New Jersey area. In addition, 
at the hearing sessions prior to March 5, 1957, testimony as to the 
incorporation of the entire area to be regulated under a single 
order was presented in evidence as rebuttal to testimony that a 
separate order for Northern New Jersey was appropriate. 


Although the contested notice was issued February 26, 1957, 
and was published in the Federal Register two days later, the 
Secretary issued a press release dated February 21, 1957, an- 
nouncing that “the public hearing on proposed New York-New 
Jersey milk regulation would be opened for the submission of 
evidence on a new approach to terms and provisions of a single 
milk marketing order for regulation of the handling of milk for 








90 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 18 A.D. 75 


an area including Northern New Jersey, the present New York 
marketing area, and urban territory in upstate New York.” 


The notice issued February 26, 1957, did not raise matters 
which a reasonable man in petitioner’s position would not have 
considered prior thereto. The disputed notice did not expand 
the area or scope of regulation beyond that set forth in the earlier 
notices but merely informed interested parties that milk handling 
in the defined area might be regulated in a somewhat different 
administrative form. By such notice the milk industry in the 
New York-New Jersey area was informed that there would be 
considered at the reconvened hearing the question of whether a 
single order rather than two separate orders should be issued. 
This was an issue present in the proceeding prior to this time 
and, indeed, had been specifically considered at an earlier date. 
The economic and marketing factors necessary for consideration 
under the prior notices were basic elements of the hearing held 
pursuant to the contested notice. Petitioner was not confronted 
with entirely new matters. Petitioner certainly cannot plead 
surprise or inadequate notice and time for preparation with re- 
spect to the regulation of milk handling in Northern New Jersey. 
Nor should the statement in the contested notice that evidence 
would be received on specific terms and conditions of a single or- 
der have required extensive preparation. Petitioner and others 
had been concerned with specific provisions to be placed in a 
separate order for Northern New Jersey and appropriate amend- 
ments to Order No. 27 in view of a possible order for Northern 
New Jersey, and the matters and provisions previously consider- 
ed were basic to any provisions to be included in a single com- 
prehensive order. In addition, the matters set forth in detail in 
the disputed notice also had been considered at the prior hearing 
sessions. 

In view of the entire history of rule-making proceeding prior 
to February 26, 1957, and the contents of the notice amendment 
of such date, we cannot say that petitioner was not afforded a 
reasonable time by such notice to prepare for the hearing to be- 
gin March 5, 1957. That such is the case is also indicated by the 
fact that neither petitioner nor other interested parties requested 
a continuance on the ground of inadequate time to prepare for the 
March 5, 1957, hearing session. Moreover, the hearing continued 
through March 29, 1957, and ample time was thereby afforded for 
further preparation during the pendency of the hearing. 

It must be concluded also on the basis of the entire record of 
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the hearing lasting 102 days where approximately 16,000 pages 
of testimony was adduced and the informal conferences that 
petitioner was afforded a reasonable opportunity to prepare and 
be heard. Microscopic inspection of isolated parts of the rule- 
making process is not a proper examination to determine whether 
the standards of fair play have been met as such an inquiry is not 
designed to produce a clear picture of the entire proceeding. Cf. 
Owensboro on the Air, Inc. v. United States, 8 Pike & Fischer 
Admin. Law (2d) 701 (D.C. Cir. 1958). It is concluded further 
that the amendment effective August 1, 1957, was clearly within 
the scope of the disputed notice together with the other notices 
issued in the rule-making proceeding which preceded its issuance. 
The notices were patently adequate to support the order issued. 
Cf. United States v. Wrightwood Dairy Co., 127 F.2d 907 (7th Cir. 
1942) ; Pearson v. Walling, 138 F.2d 655 (8th Cir. 1943) ; Willa- 
point Oysters, Inc. v. Ewing, 174 F.2d 676 (9th Cir. 1949), cert. 
denied, 338 U.S. 860 (1949) ; In re Terrace Park Dairy, 12 A.D. 
1383 (1953). In re Belle-Vernon Milk Company, 13 A.D. 447 
(1954). 

It seems to us that regardless of our foregoing discussion of 
the adequacy of notice generally for the regulation of Northern 
New Jersey handling by amendments to Order No. 27, petitioner 
is perhaps in a position to raise and have adjudicated in this 
connection only the issue as to adequacy of notice with respect to 
the obligation imposed upon it by the amended order, namely, 
payment for fluid milk disposed of in the marketing area pur- 
suant to section 927.83(b) (1) of Order No. 27 and section 961.53 
of Order No. 61. The provisions attacked were included in the 
proposals for a separate order for Northern New Jersey upon 
which hearing sessions were held in 1956 at which petitioner 
was represented by counsel (see 21 F.R. 3557). Certainly peti- 
tioner had ample notice from the beginning of the entire pro- 
ceeding that a regulation such as that now protested was proposed 
and was the subject of hearing. 


II 


Petitioner also complains of the fact that in issuing the pro- 
tested amendments the Secretary relied upon the entire record of 
the hearings commencing in June 1956. Petitioner claims that 
the testimony given prior to March 1957 when the proposals were 
for a separate order for Northern New Jersey cannot be legally 
utilized in support of the amendments issued providing for reg- 
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ulation of Northern New Jersey milk handling under Order No. 
27, as amended. 


Petitioner cannot show that the Secretary utilized any evidence 
adduced before the reconvened hearing in support of the ad- 
ministrative form of regulation adopted, that is, in support of the 
regulation of Northern New Jersey handling by means of amend- 
ments to Order No. 27. And as to substance, that is, the need for 
regulation for Northern New Jersey and the terms of such regu- 
lation, we conclude also that petitioner has not demonstrated that 
consideration of evidence on these matters received at the hearing 
sessions prior to the reconvened hearing deprived petitioner of 
due process of law. Indeed it may be that the Secretary was 
required to consider the entire record since the hearing sessions 
prior to March 1957 involved the question as to whether there 
should be any regulation of milk handling in Northern New 
Jersey. 

Petitioner advances the argument that its cross-examination of 
witnesses supporting regulation under the act of Northern New 
Jersey handling would have been different if the witnesses had 
been testifying pursuant to a proposal for regulation by means 
of amendments to Order No. 27 instead of by a separate order. 
But we fail to see how petitioner whose standing to sue in this 
proceeding is as a handler was legally damaged since the impact 
upon petitioner is the same under the administrative form select- 
ed as it would have been under a separate order for Northern 
New Jersey. 

In any event the protested inclusion of Northern New Jersey 
in the regulated marketing area is supported by substantial 
evidence received at the reconvened hearing. See, e.g., pages 
12772, 12792, 12811-12, 12828, 12864, 12909-20, 12924, 12933, 
13397-99, 13417, 13706-12, 138952, 14020-55, 14155-56, 14327-40, 
14698-7384, 14778, 14806, 15010-16, 15060-61 of the promulgation 
hearing record. The decision of the Secretary referred to in 
Finding of Fact 7 contains an exhaustive discussion of the evi- 
dence and the reasons for the issuance of the protested regulation. 
We conclude that the Secretary’s finding that the challenged 
amendments to Order No. 27 would tend to effectuate the pur- 
poses of the act is amply substantiated by the evidence and upon 
the evidence is a valid and reasonable exercise of administrative 
discretion. The responsibility of selecting the means of achieving 
the statutory policy and the relationship between the remedy se- 
lected and such policy are peculiarly matters for administrative 
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competence. American Power & Light Co. v. Securities and Ex- 
change Commission, 329 U.S. 112 (1946); Secretary of Agri- 
culture v. Central Roig Refining Co., 338 U.S. 604, 613-614 
(1950). 


III 


While petitioner throughout this proceeding attacks section 
$27.83 of Order No. 27, as amended, in terms of “compensatory 
payments” which petitioner calls a “penalty” and a violation of 
section 8c(5) (A) of the act (7 U.S.C. 608¢c(5) (A)) the problem 
presented in this proceeding, unlike that in the companion pro- 
ceeding, In re Suncrest Farms, Inc., AMA Docket No. 27-121, is 
one pertaining to the interrelationship and coordination of Feder- 
al milk orders issued under the act. 

Commencing July 1, 1957, prior to the effective date of the 
protested regulation but subsequent to the Secretary’s decision 
te issue the amended Order No. 27 involved, the petitioner became 
a handler and the operator of a producer milk plant under Order 
No. 61 regulating the handling of milk in the Philadelphia mar- 
keting area. 

Section 961.53 of the Philadelphia order provides, in effect, that 
for Class I (fluid) milk disposed of in the marketing area re- 
gulated under Order No. 27, as amended, the price shall be the 
Class I-A (fluid milk) price under Order No. 27, as amended, less 
such payment as is required on the milk by the latter order. (See 
Finding of Fact 9.) Order No. 27, as amended, in turn, provides 
that if another Federal milk order permits the deduction of the 
payment required under Order No. 27, as amended, from the 
amount otherwise due for the milk involved pursuant to the other 
order, as is the case in Order No. 61, as amended,* the amount 

8The fact that petitioner, as a cooperative, may not pay to its »roducer-members its 
uniform or blend price under Order No. 61 does not aiter our conclusion herein concerning 
the interplay of the two Federal orders with respect to it. The language of the Philadelphia 
order includes petitioner's milk with the milk to be classified and paid for thereunder and 
the Order No. 27 Class I-A price is due from petitioner under the wording of Order No. 61 
for the milk involved herein. The Philadelphia order, by its terms, makes no exemption or 
distinction between proprietary and cooperative handlers in these respects and no intention 
to do so is evidenced in such order. The market administrator for Order No. 61 classified and 
priced petitioner’s milk under such order. Moreover, the problems arising due to the proximity 
of the two orders with different types of pooling schemes, as set forth herein, are present 
whether a cooperative or a proprietary handler is involved. It is only by reason of section 
8c(5)(F') of the act (7 U.S.C. 608c(5)(F)) that petitioner may pay other than its uniform 
or blend price under the order and that may be done only if it reblends its milk and provided 
it does not sell its milk to hand'ers at prices lower than order prices. The order itself contains 
no such provision and such ability in the petitioner to reblend does not alter the express 
requirements of the two orders in the context of the coordination of two Federal orders. 


For purposes of order construction, as distinguished from statutory authority to reblend, the 
New York-New Jersey Class I-A price is due from petitioner for the milk involved herein 
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of payment for such milk shall be the difference between its 
classiffied value at the Class I-A price and its value at the Class 
III price with some adjustments not here in issue. In other 
words, by reason of the operation of the two Federal orders, a 
handler regulated under the Philadelphia order must pay in toto 
as the minimum price under such order the Class I-A price under 
Order No. 27, as amended, for fluid milk marketed in the area 
regulated by the New York-New Jersey order. This payment is 
then divided with the difference between the Order No. 27 Class 
I-A and Class III prices paid into the New York-New Jersey 
producer-settlement fund and such order’s Class III price as the 
minimum price for such milk in the individual handler pool of the 
Philadelphia handler under the Philadelphia order. 


Payment for milk in the manner prescribed under sections 
961.53 of the Philadelphia order and 927.83 of the New York- 
New Jersey order neither increases nor decreases the minimum 
price established by Order No. 61 for milk disposed of in the 
marketing area regulated by Order No. 27. Full credit is given 
by the Philadelphia order against the total minimum obligation 
otherwise imposed by such order for the payment required to the 
Order No. 27 pool. The two orders provide, in the case of a 
handler who disposes of Class I (fluid) milk in both marketing 
areas, that an amount related directly and exclusively to the 
volume disposed of in the New York-New Jersey marketing area 
is to be included in that pool and the entire remaining amount is 
to be distributed through the individual handler pool established 
by Order No. 61, as amended. The total minimum order price to 
the Order 61 handler for milk distributed in the New York-New 
Jersey marketing area is the same as that paid by other handlers 
marketing milk in such area and regulated by Order No. 27, as 
amended, and is uniform as to both handlers so distributing milk 
in such area. Consequently, the uniform price requirement of 
section 8c(5) (A) of the act and the rationale of the decision in 
Kass v. Brannan, 196 F.2d 791 (2d Cir. 1952), cert. denied, 344 
U.S. 891 (1952), cited by petitioner are not violated. 


Petitioner’s complaint in this proceeding is, rather, that the 
fluid value of the milk in question, that is, the difference between 
the Class I-A and Class III prices, is included in the New York- 


pursuant to Order No. 61, as amended. To conclude otherwise is to discrtminate in favor of 
cooperative handlers in the absence of any stated intention to do so. Even if our conclusion 
were otherwise, the payments assessed against petitioner may still be due under section 
927.83 of the New York-New Jersey order. (See In re Suncrest Farms, Inc., AMA Docket 
No. 27-121.) 
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New Jersey producer-settlement fund and the manufacturing or 
surplus value thereof, i.e., Class III, is distributed through its 
individual handler pool under the Philadelphia order.* Stated 
another way, petitioner’s grievance is that its producers do not 
receive the benefit of the flluid utilization of the milk disposed of 
by it in the New York-New Jersey marketing area. 

Order No. 27 provides for a marketwide pool and marketwide 
equalization of producer returns. The order contains a scheme 
whereby each handler pays for milk subject to regulation under 
the order at class values or prices, differing according to the use 
he makes of such milk, while producers receive a uniform or 
blend price based upon the total value of all milk used by all 
handlers under the amended order. Each handler pays his pro- 
ducers at the uniform price and then, through adjustments with 
the producer-settlement fund kept by the market administrator, 
brings the total he has paid to producers up to (by paying money 
into the producer-settlement fund) or down to (by receiving 
money from such fund) the total he is required to pay at class 
prices. In effect, a handler receives from the producer-settlement 
fund the amount by which the value of his milk at class prices is 
less than the value at the blend price and pays into the producer- 
settlement fund the amount by which the value of his milk at the 
class prices exceeds the value at the blend price. On the other 
hand, Order No. 61 provides for an individual handler pool where- 
by each handler pays for milk subject to regulation under that 
order at class values or prices, differing according to the use he 
makes of the milk, while producers delivering to such handler 
receive a uniform or blend price based upon the total value of all 
milk used by such handler. 

It was shown in the hearing record upon which section 927.83 
was issued that Order No. 61 handlers distribute in the New 
York-New Jersey marketing area and that the production areas 
for the Philadelphia and New York-Northern New Jersey markets 
overlap. There was also evidence to the effect that while the 
Philadelphia Class I price is generally lower than the Class I-A 
price under Order No. 27, the individual handler pool price to 
producers delivering to Philadelphia handlers is generally higher 
than the uniform price to producers under Order No. 27 because 
milk purchases by Philadelphia handlers from producers are 

4 However, no provision of Order No. 61, as amended, is here challenged as being unlawful. 
Although petitioner makes reference to price regulations by the Pennsylvania Milk Control 
Board petitioner is now regulated by Order No. 61, a Federal order, and even prior to be- 


coming so petitioner was not required to pay State fixed prices to its producers’ although 
the State Milk Control Board audited its records to ascertain its returns to producers. 
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trimmed somewhat to the handlers’ fluid needs, with the Order 
No. 27 pool carrying the reserve supplies for these handlers for 
use when needed by them. Obviously then an Order No. 61 hand- 
ler would have procurement advantages® over an Order No. 27 
handler with respect to milk sold in the marketing area regulated 
by Order No. 27 if he had only to pay the Philadelphia Class I 
price for the milk, and the same would be true if he had only to 
pay the Order No. 27 Class I-A price to his own producers rather 
than pool this value of the milk in the marketwide pool covering 
the regulated marketing area as must be done by the Order No. 
27 handler. 

There appears to have been no testimony at the promulgation 
hearing in opposition to the provisions of section 927.83 (b) (1) 
although there was evidence in objection to other provisions of 
section 927.83 with respect to compensatory payments by nonpool 
plants that are not regulated under a Federal order. It does not 
seem to be necessary to have much evidence to conclude that an 
Order No. 61 handler selling milk in the area regulated by Order 
No. 27 should pay as the minimum price for such milk the mini- 
mum price paid by the Order No. 27 handlers.® 

Exception, however, was taken by the Interstate Milk Producers 
Association to the failure of the recommended decision which 
preceded the issuance of the contested amendment, effective 
August 1, 1957, to eliminate from the proposed amended order 
the provision here in issue. The decision of the Acting Secretary 
with respect to the disputed amendment issued June 10, 1957 (22 
F.R. 4194, 4208), denied such exception concluding that discontinu- 
ance of the provision ‘‘would invite the resumption of practices and 
consequences prevailing prior to adoption of such provision. The 
factual situation most material in this connection is that the pro- 
vision continues for marketwide pooling under Order No. 27 and 
for individual handler pooling under Order No. 61.’" It was 
also found in this decision that the existence of a marketwide pool 
under Order No. 27, as amended, results in the tendency for the 
reserve supply of other markets, such as the Philadelphia market, 


" 





5 This would not be the case for fluid milk sold in the Order No. 27 marketing area by a 
handler under another Federal order that provides for a marketwide rather than an individual 
handler pool. 

6 Despite our adjudication above of the issue as to whether extension of the regulated 
marketing area to include Northern New Jersey was sustained by the evidence in the promulga- 
tion record, it may be that petitioner, not being a regulated pool handler, is entitled on 
the matter of supporting evidence to raise only the question as to whether the provisions of 
the order applicable to it, that is, section 927.83(b)(1), are based upon adequate evidence. 

7See decision of the Secretary in December 1953 (not the hearing record leading to deci- 
sion) when provisions were originally made part of Order No. 27 as amended, 18 F.R. 8444. 
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to be included in the Order No. 27 pool, the only available market- 
wide pool (22 F.R. 4206). 

The real objection of petitioner is having to pay the difference 
between the Class I-A price and the Class III price into the pro- 
ducer-settlement fund under Order No. 27, as amended, instead 
of to its own producer-members. It is an essential feature of both 
individual handler and marketwide pools that a particular pro- 
ducer does not necessarily receive the value at the classified price 
of the classification in which his particular milk was utilized by 
the handler. Justification for the pooling requirement attacked 
is seen in part in the evidence to the effect that the marketwide 
pool carries the surplus and the reserves for the entire area, in- 
cluding that in which Order No. 61 handlers operate, that is, 
that Pennsylvania and Order No. 61 handlers generally trim 
somewhat their purchases of milk close to their fluid needs and 
call upon the marketwide pool milk under Order No. 27 for sup- 
plemental supplies of fluid milk when they need them. On the 
other hand, there is the opportunity in the absence of some such 
provision as section 927.83(b) (1) for an Order No. 61 handler 
to dispose of his surplus® when he has any in the regulated market- 
ing area under Order No. 27. One of the principles involved, then, 
is that the pool producers who carry the burden of the reserve 
supply for nonpool plants should have the benefit of the fluid 
value of sales of Class I milk in the regulated area by plants selling 
milk of dairy farmers who do not carry their full share of the 
surplus for the entire area and who displace pooled milk in Class 
I sales in the marketing area operating under a marketwide 
pool.® 

The methods adopted to solve the problem of the integration 
of Order No. 27 and Order No. 61 with respect to fluid milk 
disposed of by Order No. 61 handlers in the marketing area reg- 
ulated under Order No. 27 are supported by evidence in the 
promulgation record, are reasonable,’ are appropriate to a per- 


8 While it may be argued that petitioner does not dispose of surplus milk in the New 
York-New Jersey marketing area, yetitioner was not a handler or a “producer milk plant” 
regulated under Order No. 61 at the time of the promulgation hearing preceding the contested 
amendments and its situation as subject to Order No. 61 was not presented to the Secretary 
in the promulgation of section 927.83 of Order No. 27. The validity of section 927.83 must 
e determined on the basis of the promulgation hearing record. Acme Fast Freight, Inc. v. 
United States, 7 Pike & Fischer Admin. Law (2d) 186, 187 (S.D. N.Y. 1957); In re Terrace 
Park Dairy, 12 A.D. 1283, 1396-1397 (1953), and cases cited therein. 

® Petitioner’s distribution of milk in the Order No. 27 marketing area is about three to 
four percent of its total disposition of milk. 

10Tt should not be overlooked that petitioner has had the option of becoming a fully reg- 
ulated pool plant under Order No. 27 which if exercised would relieve the petitioner of the 
payments it opposes in this proceeding. 
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missible end and reflect the conditions prevailing or reasonably to 
be anticipated in the New York and Northern New Jersey mar- 
ket.1! 


We think too that the plan complained of is authorized by 
section 8c(5) of the act which provides for the classification, 
pricing and pooling of milk. The net effect of sections 961.53 of 
Order No. 61 and 927.83 of Order No. 27 is to allocate to a Class 
{II use under Order No. 61 fluid milk distributed by an Order 
No. 61 handler which is produced by a dairy farmer not a pro- 
ducer under Order No. 27. It gives to producers as defined by 
Order No. 27 the benefit of the higher utilization. Such a scheme 
is valid under the act. Cf. Bailey Farm Dairy Co. v. Jones, 61 F. 
Supp. 209 (E.D. Mo. 1945), aff’d, 157 F.2d 87 (8th Cir. 1946), 
cert. denied, 329 U.S. 788 (1946). 


At any rate, in addition to the statutory authorizations in sec- 
tion 8c(5), additional or auxiliary provisions may be included in 
a milk order under section 8c(7)(D) of the act (7 U.S.C. 608c 
(7) (D)) if such provisions are: 


“(D) Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5)—(7) and necessary 
to effectuate the other provisions of such order.” 


The incidental and necessary powers thus granted the Secretary 
under the act are substantial (Grant v. Benson, 229 F.2d 765 
(D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956) ) and “neces- 
sary” as used in this connection in the act does not mean indispens- 
able, essential or vital. Armour & Co. v. Wantock, 323 U.S. 126, 
129-132 (1944) ; Borden Company v. Borella, 325 U.S. 679, 682- 
684 (1945); Roland Electrical Co. v. Walling, 326 U.S. 657, 664 
(1946) ; In re Beatrice Foods Co., 15 A.D. 767 (1956), aff’d, 
Beatrice Foods Company v. Benson, N.D. Okla. 1957 (16 A.D. 
177). The disputed provision herein clearly falls within the in- 
cidental and necessary authority contained in section 8c(7) (D) 
of the act. It was incidental to the regulatory plan for pricing 
and pooling producer milk, as defined in the order, and necessary 


11“The background and legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leave no doubt that Congress gave the Secretary broad discretion in 
its administration.”” Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969, 977 (2d 
Cir. 1943). “The ‘terms’ of the Order are largely matters of administrative discretion” and 
the technical details ‘‘are left to the Secretary and his aides.”” Stark v. Wickard, 321 U.S. 
288, 310 (1944). The responsibility of selecting the means of achieving the statutory policy 
and the relationship between the remedy selected and such policy are peculiarly matters for 
administrative competence. American Power & Light Co. v. Securities and Exchange Com- 
mission, 329 U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig Refining Co., 
338 U.S. 604, 613-614 (1950). 
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to protect the integrity of that plan in the New York-New Jersey 
area. (See Finding of Fact 7.) 

Finally, petitioner is here in this proceeding as a handler and 
is in the position of being restricted to grievances as a handler. 
The provisions complained of make the total minimum cost of the 
milk sold in the regulated marketing area Class I-A and we do 
not believe as far as this proceeding is concerned that the peti- 
tioner, any more than a proprietary handler, has standing to 
complain of the way the Class I-A price is divided among pro- 
ducers, that is, as between petitioner’s members and the pool pro- 
ducers under Order No. 27. United States v. Rock Royal Coopera- 
tive, Inc., supra. The fact that petitioner is a cooperative as- 
sociation of producers does not change our view since cooperative 
associations of producers that are handlers are not given any 
rights by the act different from those accorded proprietary han- 
dlers except where specified by the act. Cooperative associations 
of producers are required by the act as handlers to pay into the 
producer-settlement fund under a marketwide pool the excess in 
value at the classified prices of the milk handled by them over the 
value at the uniform price. 


IV 


We have discussed somewhat at length the major issues raised 
by petitioner. Any objections, exceptions, arguments, etc., made 
by petitioner inconsistent with this decision and order are denied 
or overruled. 


ORDER 


In view of the foregoing, the relief requested is denied and 
the petition is dismissed. 


(No. 5785) 


In re IDEAL FARMS DAIRY PrRobDucTs, INC. AMA Docket No. 27-— 
128. Decided February 25, 1959. 


Portions of Petition Dismissed 


Daniels and Swope, of Harrisburg, Pennsylvania, for petitioner. Mr. John 
Durbin, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PORTIONS OF PETITION 


As the result of an amendment to its petition filed by the peti- 
tioner and a motion filed by the respondent, the following portions 
of the petition in this proceeding are dismissed: 

Paragraph 3. 

Subparagraphs C through M of paragraph 4. 

Paragraph 5. 

Paragraph 6. 

Subparagraph B of paragraph 11. 

The words “all the provisions amending Order No. 27 insofar 

as they regulate Northern New Jersey, and particularly” of 

subparagraph E of paragraph 11. 


(No. 5786) 


/n re FRED STROHMEIER, JR. CEA Docket No. 88. Decided Feb- 
ruary 11, 1959. 


Violation of Reporting Requirements— 
Denial of Trading Privileges 


lt is concluded that respondent wilfully violated the reporting requirements 
of the act and the regulations thereunder, and all contract markets are 
directed to refuse all trading privileges to respondent for a 30-day 
period. 

Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Jack W. 
Bain, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), instituted by a complaint issued under section 
6(b) of the act October 31, 1958, by the Acting Secretary of 
Agriculture. Respondent is charged with knowingly and wilfully 
violating the reporting requirements of the act and the regula- 
tions issued thereunder. A copy of the complaint and a copy of 
the rules of practice were served upon respondent November 5, 
1958. 


At the time of service of the complaint, respondent was notified, 
in effect, that an answer thereto should be filed within 20 days 
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after such service and that, in accordance with section 0.9 of the 
rules of practice (17 CFR 0.9), failure to plead specifically to 
the allegations contained in the complaint would constitute an 
admission of the facts alleged therein and a waiver of oral hear- 
ing. On November 24, 1958, respondent filed a letter in which he 
failed to deny the allegations of the complaint. To insure that 
respondent would not be prejudiced due to a lack of understand- 
ing with respect to the result of his failure to deny such allega- 
tions, the Commodity Exchange Authority filed a statement setting 
forth such result. Notwithstanding such notice and statement, 
respondent has failed to plead specifically to the allegations of 
the complaint. The matter was referred to Jack W. Bain, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a report without 
further investigation or hearing pursuant to section 0.9(c) of 
the rules of practice. The hearing examiner filed a report January 
8, 1959, recommending that respondent be denied all trading 
privileges on all contract markets for a period of 30 days. No 
exceptions were filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Fred Strohmeier, Jr., is and was at all times 
material herein a dealer in eggs with an office and principal 
place of business at Jeffersontown, Kentucky. 

2. The Chicago Mercantile Exchange, Chicago, Illinois, was at 
all times material herein a duly designated contract market under 
the act. 


3. During 1956 and 1958, the respondent traded in egg futures 
through various futures commission merchants in accounts con- 
trolled by him under the names Fred Strohmeier, Strohmeier Egg 
Company, E. B. Strohmeier, and Eleanor Strohmeier. 


4. On August 9 and 10, and 16 through 28, 1956, the respondent 
had a net short position in egg futures on the Chicago Mercantile 
Exchange which ranged from 25 carlots to 38 carlots in a single 
future. On each day during the period August 19 through 22, 
1958, respondent had a net short position in egg futures on the 
Chicago Mercantile Exchange which ranged from 59 carlots to 
89 carlots in a single future. By reason of the fact that such 
quantities were equal to or in excess of 25 carlots, the respondent 
was in reporting status and was required to report to the Com- 
modity Exchange Authority with respect to all transactions ex- 
ecuted and all open contract positions held for his account in all 
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egg futures on all boards of trade (exchanges) during the said 
periods, and with respect to all such transactions by reason of 
which the respondent’s position was reduced below reporting 
levels. 

5. On eight business days during the periods specified in Find- 
ing of Fact 4, while respondent was in reporting status as therein 
described, and on three business days within the said periods, 
when the respondent’s positions were reduced below 25 carlots, 
transactions in egg futures on the Chicago Mercantile Exchange 
were executed for his account, but the respondent has failed to 
report to the Commodity Exchange Authority with respect to 
such transactions. 

6. On four occasions in 1956 officials of the Commodity Ex- 
change Authority informed the respondent by mail of the reporting 
requirements with respect to egg futures under the act and the 
regulations issued thereunder and requested the submission of 
reports which were then due from the respondent, as described in 
Findings of Fact 4 and 5. The respondent was also informed in 
writing by the Administrator of the Commodity Exchange Au- 
thority on November 14, 1956, and again on August 26, 1958, of 
respondent’s delinquencies in submitting reports, and notified 
that such delinquencies were a continuing violation of the law 
and could result in the institution of formal proceedings directed 
toward the denial of trading privileges on contract markets. 


CONCLUSIONS 


Section 4i of the Commodity Exchange Act (7 U.S.C. 6i) pro- 
vides as follows: 
“Tt shall be unlawful for any person to make any contract 
for the purchase or sale of any commodity for future delivery 
on or subject to the rules of any contract market unless such 
person shall report or cause to be reported to the properly 
designated officer in accordance with the rules and regula- 
tions of the Secretary of Agriculture*** (2) whenever such 
person shall directly or indirectly have or obtain a long or 
short position in any commodity or in any future of such 
commodity, equal to or in excess of such amount as shall be 
fixed from time to time by the Secretary of Agriculture***.” 


The quantity of egg futures fixed by the Secretary for reporting 

purposes pursuant to section 4i is 25 carlots (17 CFR 6.21). 
Respondent failed and refused to file required reports on eleven 

different occasions in violation of section 4i of the act and sec- 
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tions 6.10, 6.11 and 6.12 of the regulations issued thereunder (17 
CFR 6.10, 6.11 and 6.12). The fact that respondent received am- 
ple notification of the reporting requirements, the possible con- 
sequences of failure to comply therewith and of his delinquency 
prior to the institution of this proceeding justify the conclusion 
that the violations herein were deliberate and wilful. Ac- 
cordingly, all contract markets should be directed to refuse all 
trading privileges to respondent for a period of 30 days as rec- 
ommended by complainant, such refusal to apply to all trading 
done and positions held by respondent directly or indirectly. See, 
e.g., In re Joseph R. Awad, 17 A.D. 601 (1958). 


ORDER 


Effective on the thirtieth day after the date of this order, all 
contract markets shall refuse all trading privileges to respondent 
for a period of thirty days, such refusal to apply to all trading 
done and positions held by respondent directly or indirectly. 

A copy of this decision and order shall be served on the re- 
spondent and on each contract market. 


(No. 5787) 


In re ALEXANDER K. RUXTON. CEA Docket No. 85. Decided 
February 26, 1959. 


Denial of Trading Privileges—Consent Order 


Respondent admitted the jurisdictional facts, waived oral hearing, and con- 
sented to the issuance of an order directing all contract markets to 
refuse him trading privileges through October 5, 1959. 


Mr. Benj. M. Holstein, for Commodity Erchange Authority. Mr. James 
J. Coughlin, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1952 ed., Chapter 1), instituted by a com- 
plaint and notice of hearing issued under section 6(b) of the act 
(7 U.S.C. 1952 ed., § 9) by the Assistant Secretary of Agriculture 


on July 11, 1958. 
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The complaint describes certain transactions in wheat futures 
executed by the respondent on the Chicago Board of Trade in 
April 1957, while acting as floor broker pursuant to orders re- 
ceived from various principals, and charges that the respondent 
took the opposite side of certain of such orders without the prior 
knowledge or consent of the principals (Complaint, paragraphs 
III, IV); that he executed other orders by means of “cross 
trades” or “accommodation trades’ (Complaint, paragraph V) ; 
and that he filled an order to purchase on behalf of one principal 
by offsetting the same against a similar order to sell on behalf 
of another principal (Complaint, paragraph VI). It is charged 
that the respondent thereby violated sections 4b(D) and 4c(A) 
of the Commodity Exchange Act (7 U.S.C. 1952 ed., §§ 6b(D), 
6c(A)), which specifically prohibit transactions of the type de- 
scribed; and that he failed to execute futures trades openly and 
competitively by open outcry in the trading pit of the Chicago 
Board of Trade, in wilful violation of section 1.38 of the rules 
and regulations (17 CFR 1.38). 


No hearing has been held. On February 20, 1959, the respond- 
ent withdrew the answer which he had previously filed and sub- 
mitted a stipulation under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)), in which he admits the facts hereinafter set 
forth, waives hearing, and consents to the entry of the order 
contained herein. 


FINDINGS OF FACT 


1. The respondent, Alexander K. Ruxton, an individual whose 
business address is Room 1480, Board of Trade Building, 141 
West Jackson Boulevard, Chicago 4, Illinois, is now and was at 
all times material herein a member of the Board of Trade of the 
City of Chicago, hereinafter called the Chicago Board of Trade, 
a duly designated contract market under the Commodity Exchange 
Act. 


2. During the calendar years 1957 and 1958, the respondent 
was a registered floor broker under the Commodity Exchange 
Act. The respondent did not apply for registration as a floor 
broker under the act for the calendar year 1959, and is not 
presently so registered. 

8. During the period from April 22, 1957, through April 26, 
1957, the respondent, in his capacity as a registered floor broker, 
executed transactions in wheat futures on the Chicago Board of 
Trade. Such transactions were capable of being used for hedging 
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transactions in interstate commerce in wheat or the products or 
byproducts thereof, or determining the price basis of transactions 
in interstate commerce in wheat, or delivering wheat sold, shipped, 
cr received in interstate commerce. 


CONCLUSIONS 


The rules of practice under the Commodity Exchange Act 
provide that the Secretary, in his discretion, may allow a respond- 
ent to consent to an order at any time prior to hearing, provided 
the respondent submits for filing in the record “a stipulation or 
statement in which he admits at least those facts necessary to 
the Secretary’s jurisdiction and agrees that an order may be 
entered against him” (17 CFR 0.4(b)). The facts admitted by 
the respondent have been adopted as the findings of fact in this 
proceeding. Such facts are sufficient to subject the respondent 
to the jurisdiction of the Secretary of Agriculture. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and waiver submitted 
by the respondent, and the terms of the order to which he proposes 
to consent. It is the opinion of the complainant that the proposed 
sanction would be adequate, and that the prompt entry of such an 
order without further proceedings would constitute a satisfactory 
disposition of this case, serve the public interest, and effect the 
purposes of the Commodity Exchange Act. The complainant 
recommends that the stipulation and waiver be accepted and that 
the proposed order be issued terminating the proceeding. It is 
so concluded. 


ORDER 


Effective ten days after the date of entry of this order all con- 
tract markets are hereby directed to refuse all trading privileges 
to Alexander K. Ruxton for the period from such effective date 
through October 5, 1959, such refusal to apply to all trading done 
and positions held by the respondent, directly or indirectly, either 
for his own account or for the account of any other person. 


A copy of this decision and order shall be served upon the 
respondent and upon each contract market. 
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(No. 5788) 


In re ARTHUR CAVEN. P&S Docket No. 2393. Decided February 
3, 1959. 


Violation of Registration Requirements— 
Cease and Desist—Consent Order 


Respondent admitted the violations charged and consented to the issuance 
of a cease and desist order. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The com- 
plaint filed by the Acting Director, Livestock Division, Agricultu- 
ral Marketing Service, on August 15, 1958, charges respondent 
with various violations of the act and the regulations. Respond- 
ent admits the allegations contained in the Order of Inquiry and 
Notice of Hearing, waives the right to an oral hearing and to the 
report of the Examiner, and consents to the issuance of an ap- 
propriate order, with findings of fact, requiring him to cease and 
desist from the practices complained of in the said Order of 
Inquiry and Notice of Hearing. Complainant has recommended 
that the order agreed to by respondent be issued. 


FINDINGS OF FACT 


1. The Baltimore Livestock Auction Market, Inc., West Friend- 
ship, Maryland, the Union Stock Yards, Baltimore, Maryland, 
and the Union Stock Yards, Lancaster, Pennsylvania, at all times 
mentioned herein were and now are posted stockyards subject to 
the provisions of the act. 

2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy livestock for slaughter purposes only for the 
South Philadelphia Dressed Beef Company, Inc., South Philadel- 
phia, Pennsylvania, at the Union Stock Yards, Baltimore, Mary- 
land, and the Union Stock Yards, Lancaster, Pennsylvania, and at 
all times mentioned herein respondent was so registered. 

3. (a) Respondent, on or about the dates and in the transac- 
tions listed below and at divers other times during the period 
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from January 1 through October 31, 1957, notwithstanding that 
he was registered only to buy livestock for slaughter purposes 
for the account of the South Philadelphia Dressed Beef Company, 
Inc., bought livestock for his own account at the Baltimore Live- 
stock Auction Market, Inc., and the Union Stock Yards, Baltimore, 
Maryland, as follows: 


Date of Stockyard where No. of cattle 
purchase purchased purchased 
1957 
Jan. 25 Baltimore L. S. Auc. 1 heifer 
Sept. 6 " 5 cows 
20 ? 2 cows 
23 ™ 2 cows 
Oct. 2 Union Stock Yards 1 bull 
7 Baltimore L. S. Auc. 1 cow 
11 " 1 cow 
14 ” 2 cows 
21 ” 13 cows 
28 " 6 cows 


(b) Respondent, on or about the dates and in the transactions 
listed below and at divers other times during the period from 
September 1 through October 31, 1957, notwithstanding that he 
was registered only to buy livestock for slaughter purposes for 
the account of the South Philadelphia Dressed Beef Company, 
Inc., sold cattle for his own account through the facilities of the 
E. A. Blackshere Company, a registered market agency at the 
Union Stock Yards, Baltimore, Maryland, as follows: 


Date of No. of cattle 
sale sold 
1957 
Sept. 9 5 cows 
23 2 cows 
24 2 cows 
25 6 cows 
Oct. 3 1 bull 
9 6 cows 
11 1 cow 


4. Respondent, in four of the transactions listed in subparagraph 
(b) of Finding of Fact 3 above, planted the cattle, which he had 
bought for his own account at the Baltimore Livestock Auction 
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Market, Inc., and elsewhere, with the E. A. Blackshere Company, 
a registered market agency at the Union Stock Yards, Baltimore, 
Maryland, for sale on a commission basis and, in connection with 
the sale of such livestock, caused said market agency to sell such 
cattle to his employer, said South Philadelphia Dressed Beef Com- 
pany, Inc., at a mark-up, without disclosing to such packer that 
the cattle were owned by respondent and that he was realizing a 
profit from such sale, as follows: 


Date of No. of cattle Profit to 
sale planted and sold respondent 
1957 
Sept. 9 5 $43.55 

25 6 77.42 

Oct. 9 6 93.48 

11 1 15.22 


5. Respondent, at the Union Stock Yards, Baltimore, Maryland, 
ir: the purchase transaction of October 2, 1957, and the sale trans- 
action of October 3, 1957, described and listed in subparagraphs 
(a) and (b), respectively, of Finding of Fact 3 above, purchased 
and sold the bull in the name of his employer, the South Phila- 
delphia Dressed Beef Company, Inc., instead of in his own name 
and, in connection with such transactions, caused the E. A. Black- 
shere Company, a registered market agency at said stockyard, 
through whom such purchase and sale were made, to issue (1) a 
false and incorrect invoice, dated October 2, 1957, showing the 
South Philadelphia Dressed Beef Company, Inc. as the purchaser 
of the bull, and (2) a false and incorrect account of sale, dated 
October 3, 1957, showing said South Philadelphia Dressed Beef 
Company, Inc. as the seller of the bull, copies of which false and 
incorrect invoice and account of sale were made a part of the 
accounts and records of the E. A. Blackshere Company. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3, 4 and 5 
above, respondent has wilfully violated sections 303 and 312(a) 
of the act, sections 201.10 and 201.29 of the regulations, and 
section 10 of an act entitled “An act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” which section is incorporated in and made a part of the 
Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter act. 
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Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of, and complainant has recommended that such an order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

This order shall become effective on the 6th day after service. 

Copies hereof shall be served upon the parties. 


(No. 5789) 


In re SwirT & COMPANY. P&S Docket No. 2359. Decided Feb- 
ruary 4, 1959. 


Marketing Practices—Discontinuance— 
Dismissal 


As a result of informal negotiations, the practices complained of will be 
discontinued upon a market-wide basis and the complaint against re- 
spondent is dismissed. 


Mr. Lowell E. Miller, for Livestock Division, Agricultura] Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint issued May 16, 1958, by the Director of the Livestock 
Division, Agricultural Marketing Service, acting under authority 
delegated by the Secretary of Agriculture. 


On December 23, 1958, an order was entered in this proceeding 
which, among other things, continued the proceeding without 
date with respect to the allegations set forth in subparagraphs 
(a) and (b) of paragraph IV of the complaint. In a recommenda- 
tion concerning such continuance, complainant stated that the 
practices complained of in subparagraphs (a) and (b) of para- 
graph IV of the complaint were practices which, in the opinion of 
complainant, should be discontinued upon a market-wide basis 
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and that it appeared that discontinuance of these practices upon 
a market-wide basis could be most effectively and promptly ac- 
complished through informal negotiations with all interested per- 
sons at the stockyard, rather than by separate formal actions. 
Complainant further stated that it recommended continuance of 
this proceeding with respect to these practices in order to make 
it possible to work out a settlement of these matters upon a 
market-wide basis. 


In a recommendation filed on January 30, 1959, complainant 
states: (1) that it has now entered into written agreements with 
buyers, including respondent, who purchased a total of 98.6% 
of all hogs sold at the stockyard during 1957; (2) that in these 
agreements the buyers agreed that they would not engage in 
practices of the type complained of in subparagraphs (a) and 
(b) of paragraph IV of the complaint in this proceeding, and (3) 
that the agreements do not constitute an admission by the buyers 
that they have engaged in such practices or have violated the 
Packers and Stockyards Act, but, rather, show a willingness on the 
part of all principal hog buyers at the stockyard to cooperate with 
the Department in accomplishing certain changes in marketing 
practices. Complainant further states in its recommendation 
that, as a result of these informal negotiations, it is of the opinion 
that the practices complained of will be promptly discontinued 
upon a market-wide basis and that no further formal actions 
in this matter are necessary. Complainant recommends that 
subparagraphs (a) and (b) of paragraph IV of the complaint 
be dismissed without prejudice. 


In view of complainant’s recommendation and the facts set 
forth therein, it is concluded that an order of dismissal should be 
entered. 

Accordingly, subparagraphs (a) and (b) of paragraph IV of the 
complaint are hereby dismissed without prejudice. 

This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 5790) 


GuY CLOPTON v. NATIONAL LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 2288. Decided February 5, 1959. 
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Alleged Loss of Weight—Failure to Prove 
Damages—Dismissal 


Since complainant failed to prove the damages, if any, resulting from 
respondent’s alleged failure to water complainant’s cattle properly, the 
complaint is dismissed. 


Compainant and respondent, pro se. Mr. John J. Murray, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). By a formal 
complaint dated August 12, 1956, Guy Clopton whose address is 
Route 1, Lawton, Oklahoma, claimed reparation from respondent, 
National Livestock Commission Company, a livestock commission 
firm doing business at Oklahoma National Stock Yards, Oklahoma 
City, Oklahoma. The claim is for the value of 1,000 lbs. loss of 
weight in connection with the marketing of a consignment of 
thirteen cattle. Complainant contends that the animals lost the 
weight because they were not watered properly while in the custo- 
dy of the respondent. He alleges that if the animals had been 
properly watered their weights at the time of sale would have 
been increased as follows: 


2 cows (100 lbs each) 200 lbs. 
1 heifer 100 ” 
1 bull 100 ” 
6 yearlings (75 lbs each) — * 
3 calves (50 lbs each) 150 ” 


He claims, as damages, the amount of $121.12 representing the 
value of the alleged loss of weight based upon the price per pound 
at which the respective animals were sold. 

A copy of the complaint was served upon the respondent on 
July 1, 1957, and answered by letter dated July 3, 1957. The 
answer was served upon complainant who requested an oral hear- 
ing. The hearing was held at 10:00 a.m., November 21, 1957, at 
the Post Office Building, Oklahoma City, Oklahoma. Neither 
party was represented by counsel. 


THE EVIDENCE AT THE HEARING 


Complainant testified and called Sam Tuggle of the Packers 
and Stockyards Branch and Mrs. Clara Hughes and Raymond 
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Brewer, who are employees of the respondent, as witnesses. Com- 
plainant’s testimony was to the effect that he was present when 
his animals were turned over to the stockyard operator’s em- 
ployees at the unloading chutes at 1:20 a.m. on August 13; that 
he then left the stockyard and spent the night in a hotel; and that 
he returned to the stockyard at about 10:00 a.m. on August 13 
and went to respondent’s pen in which his consignment had been 
held. Complainant further testified that when he reached the 
pen he found that all of his animals had been removed except 
three and that the water trough which supplied the pen was 
‘“‘bone-dry.”’ Complainant testified as to a conversation with 
Raymond Brewer the “main yardman’” for the respondent. Such 
conversation was later confirmed by Mr. Brewer. Mr. Brewer 
told complainant that he had filled the trough which supplied 
complainant’s cattle in the course of his early morning routine 
filling of the water troughs in the alley. Upon his return to the pen 
involved here, about twenty minutes later, Mr. Brewer found the 
trough muddy and the drain-plug out of its proper position so that 
the water would run out of the trough through the drain pipe. 
Mr. Brewer then refilled the trough. Complainant testified that 
when he visited the pen at about 10:00 a.m. the three animals 
remaining in the pen were thirsty and that six other of his 
animals which he viewed a few minutes later were gaunt. He 
testified that he filled the trough at the time he first visited the 
pen containing the three animals. Complainant further testified 
that after his conversation with Mr. Brewer he went to the offices 
of the Packers and Stockyard Branch and the respondent and he 
talked to Mr. Tuggle and Mrs. Hughes about the situation. 


Testimony by Mr. Tuggle and Mrs. Hughes was chiefly con- 
cerned with their conversations with complainant after his 10:00 
a.m. visit to the pen. However, Mr. Tuggle also testified that he 
went to the pen after talking to complainant and found that the 
drain-plug did not fit tightly and could easily be knocked from its 
place by an animal drinking at the trough. 


Harley Custer, manager of the respondent company represented 
the company and testified as a witness. He called Raymond 
Brewer and Sam Tuggle as witnesses and introduced a number 
of exhibits in evidence. The testimony of Mr. Tuggle and re- 
spondent’s exhibits established that complainant’s 13 animals 
were weighed as follows: (a) four were weighed at or soon after 
8:50 a.m., (b) one cow was weighed at 12:35 p.m. and five other 
animals soon after that time and, (c) one of the remaining three 
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animals was weighed at 2:20 p.m. and the other two very soon 
thereafter. 

With respect to the amount of shrink Mr. Clopton testified: 
“All I was going by on the shrinkage, for years I’d drove cattle 
to water and pumped water for them and just watched how much 
—they were real thirsty-dry summer, how much an old cow 
could drink. Of course, a calf couldn’t drink as much.” (Tr. 
p. 29) “Well, that was the figure that I arrived at. Of course, 
I would have no way of knowing just how much.” (Tr. p. 41) 
There is no other evidence regarding the amount of weight loss 
which might have occurred in the circumstances. 


FINDINGS OF FACT 


1. Complainant, Guy Clopton, is an individual engaged in rais- 
ing cattle, whose address is Route 1, Lawton, Oklahoma. 

2. The respondent, National Livestock Commission Company, 
a corporation, is engaged in the livestock commission business at 
Oklahoma National Stock Yards, Oklahoma City, Oklahoma, and 
is registered to buy and sell livestock on a commission basis at 
that stockyard. 

3. At all times mentioned herein the Oklahoma National Stock 
Yards was “posted” by the Secretary of Agriculture as a stock- 
yard within the meaning of the word as used in the Act. 

4. The complaint was filed within 90 days after the cause of 
action accrued. 

5. Complainant’s cattle were delivered to Oklahoma National 
Stock Yards at about 1:20 a.m., August 13 and thereafter placed 
in a pen assigned to respondent commission company. 

6. The trough which supplied the pen with water was filled by 
respondent’s yardman, Raymond Brewer, in the course of his 
usual early morning routine. Mr. Brewer kept the animals from 
the trough until it was full. 

7. Some twenty minutes later Mr. Brewer found the water in 
the trough low and muddy. 

8. Mr. Brewer cleaned the trough, put in fresh water and kept 
the animals back from the trough until the trough was full. 

9. Four of complainant’s animals were weighed at or shortly 
after 8:50 a.m. 

10. Six of complainant’s animals were weighed at or shortly 
after 12:35 p.m. 
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11. Three of complainant’s animals were still in the pen when 
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complainant arrived at about 10:00 a.m. 


12. The three animals mentioned in Finding No. 11 were 


weighed at or shortly after 2:20 p.m. 


13. The following table contains the weighing information and 


amount received and amount claimed per animal: 


Wt. of Sale Amount 
Scale Kindof Wt. of Animal Price of 

Ticket No. Animal Animal Claimed Percwt. Claim 
Animals weighed at or shortly after 8:50 a.m. 

12,133 1 steer 710 75 lbs. $15.00 $ 11.25 

12,159 = 550 % ” 15.00 11.25 

12,160 = 490 a 14.00 7.00 

12,190 1 cow 1,085 100 ” 7.50 7.50 
Animals weighed at or shortly after 12:35 p.m. 

12,260 1 cow 1,050 100 lbs. 12.50 12.50 

12,261 1 heifer 520 % ”* 10.00 7.50 

12,263 1 steer 750 oO 12.00 9.00 

12,264 7 665 i 11.00 8.25 

12,267 2 heifers 820 100 ” 14.00 14.00 
Animals weighed at or shortly after 2:20 p.m. 

12,346 1 steer 660 100 lbs. 14.50 14.50 

12,349 1 heifer 660 100 ” 9.00 9.00 

12,350 es 610 i 12.50 9.37 

$121.12 


14. The three animals weighed at or shortly after 2:20 p.m. 
were supplied with adequate water by complainant at about 11:00 


a.m. 


15. Complainant saw the six animals which were weighed at 
or shortly after 12:35 p.m. at sometime between 10:00 a.m. and 


11:00 a.m. and noted that they were gaunt. 


16. These six animals were not watered between the time of 
the early morning watering at the pen and the time of weighing 


which was at or after 12:35 p.m. 


17. Respondent has paid complainant $25 in connection with 
the grievance of the complainant about the watering of his ani- 


mals. 
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CONCLUSIONS 


It is unnecessary to determine in this proceeding whether re- 
spondent failed to render reasonable stockyard services with 
respect to complainant’s livestock in violation of section 304 of 
the act (7 U.S.C. 205) as we are of the opinion that complainant 
has failed to prove the damages, if any, resulting from such al- 
leged breach of duty. Complainant’s claim for damages or rep- 
aration herein is based upon his cattle’s loss of weight caused 
by a failure of respondent to water such livestock properly. The 
two elements essential to the computation of such damages are the 
amount of shrink, if any, allegedly caused by respondent and the 
monetary value per pound of such shrink. The record discloses 
the latter element. However, the evidence does not establish the 
amount of shrink herein, if any. Complainant has adopted an 
arbitrary number of pounds to represent such value based upon 
his estimate of “how much an old cow could drink.” Complainant 
admits that he does not and could not know how many pounds his 
cattle actually lost and the record is devoid of any other evidence 
regarding the amount of weight loss which had or might have 
occurred in the circumstances presented. Complainant’s unsup- 
ported and uncorroborated testimony may be characterized as 
conjecture and surmise and as being too inexact to enable us to 
arrive at a rational estimate of the amount of shrink involved 
herein. Cf. Shannon v. Shaffer Oil & Refining Co., 51 F.2d 878, 
882 (10th Cir. 1931). The complaint should be dismissed. 


ORDER 


In view of the foregoing the complaint is dismissed. 
A copy hereof shall be served upon each of the parties. 


(No. 5791) 


In re LESTER R. Hurst. P&S Docket No. 2390. Decided Feb- 
ruary 10, 1959. 


Violation of Registration and Bonding Requirements— 
Cease and Desist 


Respondent is ordered to cease and desist from engaging in business as a 
dealer at a posted stockyard without being properly registered and 
bonded. 
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Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing Service 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed July 30, 1958, by the Director, 
Livestock Division, Agricultural Marketing Service, United States 
Department of Agriculture. The respondent is charged with 
operating as a dealer at several posted stockyards without being 
properly registered and bonded. A copy of the complaint and a 
copy of the rules of practice were served upon respondent. 

At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. 

Notwithstanding such notice, respondent has not filed an answer. 
The matter was referred to John Curry, Hearing Examiner, of- 
fice of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 202.9(c) of the rules of prac- 
tice. The hearing examiner filed a report October 17, 1958, rec- 
ommending that respondent be ordered to cease and desist from 
operating as a dealer under the act without being properly regis- 
tered and bonded. No exceptions were filed to the hearing ex- 
aminer’s report. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, Fort Smith 
Stockyards, Fort Smith, Arkansas, McAlester Stockyards, Mc- 
Alester, Oklahoma, Woodward Livestock Commission Company, 
Woodward, Oklahoma, A. A. Albert Commission Co., Atoka, 
Oklahoma, Dodge City Livestock Commission Co., Dodge City, 
Kansas, Oklahoma National Stock Yards, Oklahoma City, Okla- 
homa, and the Union Stock Yards, Los Angeles, California, were 
at all times mentioned herein posted stockyards subject to the 
provisions of the act. 


2. Respondent, Lester R. Hurst, is an individual whose address 
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is 2010 Harlow Place, Oklahoma City, Oklahoma. At the times 
specified herein, respondent operated as a dealer, as that term 
is defined in the act, at the posted stockyards specified herein. 


3. During the period May 18, 1955, through September 20, 1957, 
respondent purchased and sold a total of 706 and 298 livestock, 
respectively, for his own account at the posted stockyards speci- 
fied herein, notwithstanding the fact that he was not registered 
with the Secretary as a dealer in accordance with the requirements 
of the act and the regulations and had not furnished a bond to 
cover such dealer operations. 


4. During 1955, respondent operated in a secret partnership, 
or a sharing of trading profits arrangement, with Frank New- 
myer at the Union Stock Yards, Los Angeles, California, not- 
withstanding the fact that he was not registered with the Sec- 
retary in accordance with the requirements of the act and the 
regulations and had not furnished a bond to cover such operations. 


5. Respondent was notified in writing on March 1 and October 
11, 1957, of the requirements of the act and regulations with 
reference to registration and the filing and maintenance of a 
bond or its equivalent. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, the 
respondent wilfully violated sections 303 and 312(a) of the act 
(7 U.S.C. 203 and 213(a)) and section 201.29 of the regulations 
issued thereunder (9 CFR 201.29). Under the circumstances, 
respondent should be ordered to cease and desist from engaging 
in business as a dealer at a posted stockyard without being proper- 
ly registered and bonded, as recommended by complainant. In 
re W. O. Steen, 16 A.D. 125 (1957). 


ORDER 


The respondent shall cease and desist from engaging in business 
as a dealer at a posted stockyard without being properly registered 
and bonded, as required by the act and the regulations issued 
thereunder. 

This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 5792) 


In re BoB N. Ross. P&S Docket No. 2396. Decided February 
10, 1959. 


Failure to Pay—Insolvency—Suspension of 
Registration 


Respondent is ordered to cease and desist form failing to pay for livestock 
purchased and his registration as a dealer is suspended for 90 days and 
thereafter until he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing 
Service. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed September 11, 1958, by the 
Acting Director, Livestock Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. The respondent 
is registered with the Secretary as a dealer to buy and sell cattle 
and swine for his own account at several posted stockyards under 
the act and is charged with being insolvent and failing to pay 
for livestock purchased at such stockyards. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent. 

At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and, 
in effect, a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 202.9(c) of the rules of practice. The hearing examiner 
filed a report November 14, 1958, recommending that a cease and 
desist order be issued and that respondent’s registration be sus- 
pended for a period of 90 days and thereafter until respondent 
demonstrates that he is no longer insolvent. No exceptions were 
filed to the hearing examiner’s report. 
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FINDINGS OF FACT 


1. The Oklahoma National Stockyards, Oklahoma City, Okla- 
homa, the Union Stock Yards, Springfield, Missouri, and the 
Joplin Stockyards, Joplin, Missouri, are, and were at all times 
material herein, posted stockyards subject to the provisions of 
the act. 

2. Respondent, Bob N. Ross, is an individual whose address 
is 2842 Cherry, Springfield, Missouri. Respondent is registered 
with the Secretary under the act as a dealer to buy and sell cattle 
and swine for his own account at the Union Stock Yards, Spring- 
field, Missouri, and at the Joplin Stockyards, Joplin, Missouri, 
and at all times mentioned herein respondent was so registered. 

3. During April 1958, respondent purchased livestock at the 
three stockyards listed in Finding of Fact 1 and failed to pay 
the balance of the purchase prices thereof in the approximate 
amount of $7,667. 


4. Respondent is insolvent in that he is unable to pay his cur- 
rent obligations as they become due in the usual course of business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated section 312(a) of the act (7 U.S.C. 
213(a)). Respondent is also insolvent within the meaning of 
the Act of Congress approved July 12, 1943 (7 U.S.C. 204). Re- 
spondent should be ordered to cease and desist from failing to pay 
for livestock purchased and respondent’s registration should be 
suspended for a period of 90 days and thereafter until respondent 
demonstrates that he is no longer insolvent, as recommended by 
complainant. In re Schario Cattle Company, 17 A.D. 1112 (1958) ; 
In re August Schaeffler, 14 A.D. 658 (1955) ; In re Howard Webb, 
14 A.D. 661 (1955). 


ORDER 


Respondent shall cease and desist from failing to pay for live- 
stock purchased by him. 


Respondent’s registration is suspended for a period of 90 days 
and thereafter until such time as respondent demonstrates that he 
is no longer insolvent. At the request of respondent, when he 
makes such a showing, a supplemental order will be issued in this 
proceeding terminating this suspension after the 90-day period. 
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This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served on 
the parties. 


(No. 5793) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 
291. Decided February 24, 1959. 


Modification of Rates and Charges 


Respondent is authorized to modify its schedule of rates and charges and 
to assess such rates and charges up to and including February 7, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Service. 
Mr. David M. Keeble, of Nashvlle, Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on January 29, 1958 (17 
A.D. 9), authorizing assessment of the current schedule of rates 
and charges to and including February 7, 1960, unless modified or 
extended before that date. 

By a petition field on January 6, 1959, the respondent requested 
authority to modify the current temporary schedule of rates and 
charges in certain respects. Notice of the petition and its con- 
tents was published in the Federal Register on January 27, 1959 
(24 F.R. 586), and, although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, no 
interested person notified the Hearing Clerk of a desire to be 
heard. 

An amendment to the petition was filed on February 4, 1959, 
in which the respondent agreed, as a condition of the granting of 
the petition, to continue complying with the commitments previ- 
ously agreed to in connection with prior orders in this proceeding. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted and that the order to be issued remain in effect to and 
including February 7, 1961, unless modified or extended before 


that date. 
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Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges a: 
requested in the petition filed on January 6, 1959, and to assess 
such current schedule, as so modified, during the life of this order. 
The respondent shall continue complying with the commitments set 
forth in its petition filed in this proceeding on December 23, 1952. 

The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including February 7, 
1961, unless modified or extended by further order before the 
latter date. 

Copies hereof shall be served upon the parties. 


(No. 5794) 


ALEXANDER MARKETING Co. v. CLOUD & HATTON BROKERAGE. 
PACA Docket No. 7456. Decided February 10, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes and ad- 
mission of the facts alleged in the complaint. 

Moore & Wangaard, of Minneapolis, Minnesota, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 15, 1958. Complainant 
seeks an award of reparation in the amount of $932.50, which is 
alleged to be due in connection with the sale of a truckload of 
cabbage and carrots by complainant to De Maria Fruit Company, 
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Gamble Robinson Company, and respondent, on or about March 
31, 1958, in which transaction respondent acted in the capacity 
of a broker. 

A copy of the report of investigation prepared by the Depart- 
ment, was served upon complainant’s attorney on November 14, 
1958. A copy of the formal complaint and a copy of the report of 
investigation were served on respondent on November 25, 1958. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Alexander Marketing Co., is a corporation 
whose address is Post Office Box 979, San Benito, Texas. 


2. Respondent is a partnership composed of John V. Cloud and 
Stephen J. Hatton, doing business as Cloud & Hatton Brokerage, 
whose address is 315 Walnut Street, Kansas City, Missouri. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about March 31, 1958, in the course of interstate com- 
merce, complainant sold through respondent, as broker, 275 pack- 
ages of cabbage and carrots to Gamble Robinson Company, Topeka, 
Kansas, for $490, and 75 packages of carrots to De Maria Fruit 
Company, Kansas City, Missouri, for $105. At the same time 
respondent agreed to purchase from complainant 160 packages 
of cabbage and carrots for $225.50. All the prices were f.o.b. 
San Benito, Texas. In addition the two purchasers and respond- 
ent agreed to share the icing charge of $12 and a freight advance 
of $100 made by complainant to the driver. It was understood 
that respondent would collect the purchase prices from the two 
purchasers and remit to complainant. 


4. On or about March 31, 1958, complainant shipped from San 
Benito, Texas, to the purchasers and respondent, at Kansas City, 
Missouri, and Topeka, Kansas, a truckload of cabbage and carrots 
meeting the specifications of the contracts. The three purchasers 
received their respective portions of the load. 
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5. The total amount due complainant from respondent and the 
two purchasers is $932.50, including the icing charges and freight 
advance. Respondent collected the amounts due from De Maria 
Fruit Company and Gamble Robinson Company. Respondent 
has not paid complainant the sum of $932.50, or any part thereof. 

6. A formal complaint was filed on October 15, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the sum due in 
connection with the truckload of cabbage and carrots is in viola- 
tion of section 2 of the act. Complainant should be awarded rep- 
aration in the amount of $932.50 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $932.50, with in- 
terest thereon at the rate of 5 percent per annum from May 1, 
1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5795) 


BARRETT PRODUCE Co. v. FLORA J. TOPLITZKY, INDIVIDUALLY AND 
AS ADMINISTRATRIX OF THE ESTATE OF M. TOPLITZKY, DECEASED. 
PACA Docket No. 6972. Decided February 10, 1959. 


Failure to Pay—Default 


Respondent Flora J. Toplitzky, as administratrix of the estate of M. Toplitzky, 
is ordered to pay to complainant the amount claimed. The complaint as 
to Flora J. Toplitzky, individually, is dismissed. 


Mr. John E. Aiken, of Hereford, Texas, for complainant. Marcini and 
Singer, of Denver, Colorado, for respondent Flora J. Toplitzky, individual- 
ly. Mr. Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint filed on January 21, 1957, alleges 
that complainant, through a broker, C. H. Robinson, Inc., sold 
and delivered to respondent, Flora J. Toplitzky, an individual, 
doing business as M. Toplitzky & Company, three truckloads of 
potatoes for a total price of $7,240, upon which no payment has 
been made. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon Flora J. Toplitzky on 
February 18, 1957. A copy of the Department’s report of investiga- 
tion was served upon complainant on the same date. An answer 
was filed on behalf of this respondent on March 7, 1957, consti- 
tuting a general denial and alleging that this respondent was not 
a proper party to the action. 

Thereafter, on October 8, 1957, complainant filed an amended 
complaint against Flora J. Toplitzky, individually, and as ad- 
ministratrix of the Estate of M. Toplitzky. The amended com- 
plaint was accepted in lieu of the original, and exhibits attached 
to the original complaint were made a part of the amended com- 
plaint. 

On October 28, 1957, an answer to the amended complaint was 
filed on behalf of Flora J. Toplitzky in her individual capacity, in 
which it was alleged that she was not a proper party to the action. 
The remainder of the answer constituted a general denial and an 
oral hearing was requested. 

A hearing was held in Denver, Colorado, on July 2, 1958. Com- 
plainant was represented by counsel, with R. E. Barrett testify- 
ing on behalf of complainant. Flora J. Toplitzky, as an individual, 
was represented by counsel and testified at the oral hearing. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Fred S. Barrett, 
Sr., R. E. Barrett, Stan Barrett, and Fred S. Barrett, Jr., doing 
business as Barrett Produce Company, whose post office address 
is Box 447, Muleshoe, Texas. 

2. Respondent Flora J. Toplitzky is an individual residing in 
Denver, Colorado, who, at the time of the transactions involved 
herein, was not licensed or subject to license. Respondent Flora 
J. Toplitzky is administratrix of the estate of M. Toplitzky, which 


i 
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owns and operates the business known as M. Toplitzky & Company, 
at 217 Denargo Market, Denver, Colorado. At the time of the 
transactions involved herein, M. Toplitzky & Company was 
licensed under the act. 

8. During July 1956, in the course of interstate commerce, 
complainant sold to M. Toplitzky & Company three truckloads of 
red potatoes, U. 8S. No. 1, Size A, in 100-pound sacks, f.o.b. ship- 
ping point, Muleshoe, Texas. The transactions were negotiated 
through a broker, C. H. Robinson, Inc., and are itemized as fol- 
lows: 


Date Quantity Price Total 
7/10/56 350 sacks $8.00 per sack $2800 
7/14/56 360 sacks $6.50 per sack $2340 
7/25/56 400 sacks $5.25 per sack $2100 


4. Complainant shipped from Muleshoe, Texas, to M. Toplitzky 
& Company, in Denver, Colorado, potatoes answering contract 
requirements. The potatoes were received and accepted without 
complaint. 

5. On July 24, 1956, a check for $2800 was issued to complainant 
by Flora J. Toplitzky, as administratrix, but the check was dis- 
honored by the bank for lack of sufficient funds in the drawer’s 
account. 

6. The sum of $500 was paid on the account on or about Feb- 
ruary 2, 1957. 

7. The informal complaint was filed on December 20, 1956, 
which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 


The failure of respondent Flora J. Toplitzky, as administratrix, 
to file an answer on behalf of the estate of M. Toplitzky & Company 
to the formal complaint constitutes a waiver of oral hearing and 
an admission of the facts alleged in the complaint, as provided in 
the rules of practice (7 CFR 47.8(c)). 

The failure of respondent Flora J. Toplitzky, as administratrix, 
to pay promptly to complainant the purchase price of the potatoes 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $6,740, plus interest from 
August 1, 1956. 

The record establishes that Flora J. Toplitzky acted in these 
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transactions in the capacity of administratrix of the estate of M. 
Toplitzky. Flora J. Toplitzky is not, therefore, personally liable 
to the complainant in these transactions. The complaint as to 
Flora J. Toplitzky, individually, should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent, Flora 
J. Toplitzky, administratrix of the estate of M. Toplitzky, shall 
pay to complainant, as reparation, $6,740, with interest thereon 
at the rate of 5 percent per annum from August 1, 1956, until 
paid. 

The complaint against respondent Flora J. Toplitzky, individual- 
ly, is hereby dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5796) 


SAMUEL DRUKER, TRUSTEE FoR KATZ & CO., IN BANKRUPTCY v. 
VALERE A. MICHAUD. PACA Docket No. 7354. Decided Feb- 
ruary 10, 1959. 


Breach of Warranty—Damages 


Since the produce failed to meet the specifications of the contract as to grade, 
respondent is liable to complainant for the amount of damages resulting 
from respondent’s breach of the contract. 


Marcus, Selick & Kirshenblatt, of Montreal, Canada, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 8, 1957. The formal 
complaint was filed on June 16, 1958. Complainant seeks an 
award of reparation in the amount of $378.50, which is alleged 
to be the damages sustained by Katz & Co., as a result of respond- 
ent’s failure to deliver a carload of potatoes meeting the specifica- 
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tions of the contract of sale entered into about January 19, 1957. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 3, 1958. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on July 8, 1958. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
Subsequently, the proceeding was continued on the question of 
damages pursuant to section 47.8(c). Complainant filed a state- 
ment with respect to damages, a copy of which was served upon 
respondent. Respondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant is Samuel Druker, Trustee for Katz & Co., which 
was adjudged a bankrupt on July 11, 1957, in the Superior Court 
of Montreal, Quebec, Canada. At the time of the transaction in- 
volved herein, Katz & Co. was a corporation whose address was 
1665 Trudel Street, Montreal, Quebec, Canada. The address of 
complainant is 10 St. James Street West, Montreal, Quebec, 
Canada. 


2. Respondent is an individual, Valere A. Michaud, whose ad- 
dress is Madawaska, Maine. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about January 19, 1957, in the course of foreign com- 
merce, respondent sold to Katz & Co. 900 50-pound bags of U. S. 
No. 1 Katahdin potatoes at $1.15 per bag, or for a total purchase 
price of $1,035, delivered Montreal, Quebec, Canada. 


4. Pursuant to the foregoing contract, on or about January 19, 
1957, respondent shipped 900 50-pound bags of potatoes from 
loading point in the State of Maine to Katz & Co. at Montreal, 
Quebec, Canada. Complainant paid respondent the purchase 
price of $1,035. 

5. The shipment of potatoes arrived at Montreal in car PFE 
60557 on January 22, 1957. On that same date the Canadian 
Department of Agriculture inspected the potatoes for condition 
only at the request of Katz & Co. The inspection certificate reads 
as follows: 
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“Condition of Pkgs and Pack; 158 bags set aside generally 
showing large wet areas with many leaking and some torn. 
Remaining bags mostly damp with many showing wet spots. 
Properly packed. 

“Condition; in 158 wet bags set aside, freezing injury, (soft, 
wet and in a leaking condition), averages 59%, ranging 
from 35% to 88%, Decay, soft rot, averages 4%. In remain- 
ing bags, (742), freezing injury, (soft, wet and in a leaking 
condition), averages 9%, ranging from nil in many bags to 


ye 3? 


as high as 24% ina few. Decay, soft rot, averages 2%. 


6. Katz & Co. notified respondent by telegram on January 23 
and 24, 1957, as to the details of the Government inspection. 
Further, Katz & Co. advised that the potatoes did not meet con- 
tract specifications on delivery and that it would notify respond- 
ent later the amount of its losses. 


7. The damages incurred by Katz & Co. in connection with the 
potatoes injured by freezing and soft rot is $378.50. No part of 
this amount has been paid by respondent to Katz & Co., or the 


trustee. 


8. An informal complaint was filed on April 8, 1957, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


The evidence establishes that the contract of sale specified U. S. 
No. 1 grade potatoes on a delivered basis. Under this basis of 
sale the potatoes were to grade U. S. No. 1 at Montreal, Quebec, 
Canada. The Government inspection at the destination, Montreal, 
Quebec, Canada, showed that the potatoes were badly damaged 
by freezing injury and failed to meet the requirements of the 
U.S. No. 1 grade on arrival at Montreal. Therefore, respondent 
is clearly liable for any loss sustained by Katz & Co. 


The general measure of damages for breach of warranty is 
the difference between the market value of produce meeting con- 
tract specifications at the time and place of delivery and the market 
value of the produce actually delivered. Gregory-Doyle, Inc. v. 
Harrisburg Daily Market, 16 AD 261. The only evidence of the 
market value of U.S. No. 1 Katahdin potatoes at Montreal on Janu- 
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ary 22, 1957, the date of delivery, is the delivered price of $1.15 per 
bag, plus the fact that Katz & Co. reconditioned and sold 705 
bags of the potatoes at approximately the same price. In the ab- 
sence of any other evidence it is concluded that the market value 
was $1.15 per bag or $1,180 for 900 bags. The resale by Katz 
& Co. is also the only evidence of the value of the potatoes deliv- 
ered. Katz & Co. reconditioned the potatoes and sold 705 bags for 
$801.50. The other 195 bags were of no value. The labor cost 
of reconditioning was $100 and the cost of empty bags was $45. 
The net proceeds were $656.50. Since the evidence indicates that 
the resale was promptly and properly made, this figure is ac- 
cepted as representing the market value of the 900 bags actually 
delivered. The difference between 656.50 and $1,180, or $378.50, 
is the damage sustained by Katz & Co. 


Respondent’s failure to deliver potatoes in accordance with 
the contract is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $378.50, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $378.50, with interest thereon 
at the rate of 5 percent per annum from February 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5797) 


CHAUVIN-KRAMER VEGETABLE Co. v. CLYDE LONG SUPER MARKET. 
PACA Docket No. 7479. Decided February 11, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on November 26, 1958. Com- 
plainant seeks an award of reparation in the amount of $958.50, 
which is alleged to be the balance of the purchase price of a truck- 
load of mixed vegetables sold by complainant to respondent on 
or about March 5, 1958. 

A copy of the formal complaint, and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on December 19, 1958. On the same date a copy of the 
report of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, au- 
thorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Andrew Samuel 
Chauvin and Bernard Kramer, doing business as Chauvin-Kramer 
Vegetable Co., whose address is 22nd & Highway 83, McAllen, 
Texas. 

2. Respondent is an individual, Clyde Long, doing business as 
Clyde Long Super Market, whose address is 815 North Washing- 
ton Street, Kokomo, Indiana. At the time of the transaction 
involved herein, respondent was licensed under the act. 

3. On or about March 5, 1958, in the course of interstate com- 
merce, complainant sold to respondent 504 cartons of lettuce at 
$2.40 per carton, 100 sacks of carrots at $2.50 per sack, and 50 
crates of multiwall cello carrots at $2.45 per crate for a total price 
of $1,582.10, f.o.b. McAllen, Texas. 

4. On or about March 5, 1958, complainant shipped from loading 
point in the State of Texas to respondent in Kokomo, Indiana, 
lettuce and carrots meeting the specifications of the contract. 

5. The total purchase price of the lettuce and carrots is $1,582.10. 
Respondent has paid $623.60 on account, leaving a balance of 
$958.50 due and owing by respondent to complainant. 
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6. The formal complaint was filed on November 26, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price for the lettuce and carrots is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $958.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $958.50, with interest thereon 
at the rate of 5 percent per annum from April 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5798) 


JACOBS, MALCOLM & BURTT v. WILEMAN Bros. & ELLIOTT, INC. 
AND L. R. HAMILTON, INC. PACA Docket No. 7207. Decided 
February 11, 1959. 


Failure to Sustain Burden of Proof—Dismissal 
Since complainant failed to sustain its burden of proving the allegations of 
the complaint, the complaint is dismissed. 
Langer & Simpson, of San Francisco, California, for complainant. Respond- 


ents pro se. Mr. Charles F’. Lawrence, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on March 29, 1957, and 
a formal complaint on October 7, 1957. Complainant alleges that 
on December 20, 1956, it agreed to buy, and that respondent 
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Wileman Bros. & Elliott, Inc., hereinafter referred to as Wileman, 
agreed to sell 3500 chests of grapes of good-keeping quality for 
export, at $5.25 per chest, f.a.s. Oakland, California; that the 
grapes delivered pursuant to the contract were actually packed 
by respondent L. R. Hamilton, Inc., hereinafter referred to as 
Hamilton, and were not of good-keeping quality, so that the ship- 
ment arrived in Norway, the country of destination, in an ab- 
normally deteriorated condition; that the Norwegian buyer com- 
plained about the quality and condition of the grapes to complain- 
ant, and that complainant thereafter made an allowance to the 
foreign buyer in the amount of $1,000, which sum the complainant 
now seeks to recover in this action from respondents. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondents 
on December 28, 1957. A copy of the report of investigation was 
served upon complainant on December 27, 1957. 


Respondent Wileman filed an answer on January 27, 1958, ad- 
mitting the existence of a contract for 3500 chests of Emperor 
grapes at $5.25 per chest, f.a.s. Oakland, California, and alleging 
that grapes in this quantity were federally inspected and packed 
on January 7 and 8, 1957, and delivered to the dock in Oakland, 
California. This respondent denies, however, having any knowl- 
edge concerning the disposition of the grapes after their delivery 
to the dock, and further denies any violation of the contract, which 
it alleges was negotiated by it as brokers for complainant. 


Respondent Hamilton filed an answer on January 22, 1958, 
alleging that respondent Wileman was the agent of complainant; 
that Hamilton agreed with Wileman to sell 3500 chests of “Red 
Robin” Emperor grapes, U.S. No. 1 grade, at $5.25 per chest, 
f.a.s. Oakland, California; that grapes answering contract re- 
quirements were packed by Hamilton and federally inspected on 
January 7 and 8, 1957, and delivered to the dock in Oakland, 
California, on January 10, 1957. Hamilton denies having express 
knowledge of the agreement made between complainant and Wile- 
man, alleging that its contract was with Wileman. Hamilton 
maintains that it fulfilled this contract in every way and that no 
liability may therefore be imputed to it in connection with this 
transaction. 

At respondents’ request, an oral hearing was held in Fresno, 
California, on August 5, 1958. Wileman was represented by its 
president, F. T. Elliott, Jr.; Hamilton was represented by its 
secretary and sales manager, William A. Hamilton. Complainant 
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did not appear, but the deposition of Arthur F. Ayton was received 
in evidence on complainant’s behalf. Respondents’ representatives 
testified as witnesses. Neither party was represented by counsel. 
No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Jacobs, Malcolm & Burtt, is a corporation whose 
address is 101 Washington Street, San Francisco, California. 

2. Respondent L. R. Hamilton, Inc. is a corporation whose ad- 
dress is Reedley, California. At the time of the transaction in- 
volved herein, this respondent was licensed under the act. Re- 
spondent Wileman Bros. & Elliott, Inc. is a corporation whose 
address is Cutler, California. At the time of the transaction, 
this respondent was licensed under the act. 

3. On December 20, 1956, in contemplation of foreign com- 
merce, complainant and Wileman entered into a contract for the 
purchase by complainant from Wileman of 3500 chests, 34 pounds 
net weight each, “Red Robin” brand, U. S. No. 1 or better, Em- 
peror grapes packed in sawdust, at $5.25 per chest, f.a.s. Oakland, 
California. 

4. The terms of the contract set forth were embodied in com- 
plainant’s export order No. 919-E, dated December 20, 1956, 
signed by complainant’s agent, A. F. Ayton. Included at the bot- 
tom of the export order was the following statement: 


“Note: Please good-keeping quality.” 

5. Subsequent to the making of the contract between complain- 
ant and Wileman, a contract was then made between Wileman 
and Hamilton, whereby Hamilton agreed to provide grapes to 
Wileman under terms and conditions similar to those laid down in 
the contract between complainant and Wileman. 

6. On January 7 and 8, 1957, in keeping with this agreement 
with Wileman, Hamilton packed 3500 chests of Emperor grapes, 
U.S. No. 1 grade, for delivery to the docks at Oakland, California. 
The grapes were federally inspected at the time of packing, with 
the following pertinent information appearing on the certificates: 

(1) Inspection certificate number: F-91664 

Inspection point: Reedley, California 
Car initials and number: Lot inspection 
Inspection begun: 7 a.m. January 7, 1957 
Completed: 11:45 a.m. January 7, 1957 
Applicant: L. R. Hamilton, Inc. 





(2) 


(3 





_— 
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Address: Reedley, California 

Where Inspected: Applicant’s cold storage plant 

Products: Emperor sawdust packed grapes 

Applicant’s count: 1000 chests 

Labeled: Red Robin 

Stamped: Federal state Lot Number: 412-459, stenciled; 
GHO/OSLO 

Quality and condition: Mature. In most chests well colored. 
In some fairly well colored. Berries firm and firmly 
attached. Stems curing and well developed and strong. 
Less than 14 of 1% decay. Defects within tolerance. 

Grade: U. S. No. 1 sawdust pack. 


Inspection certificate number: F-91663 

Inspection point: Reedley, California 

Car initials and number: Lot inspection 

Inspection begun: 1 p.m. January 7, 1957 

Completed: 7 p.m. January 7, 1957 

Applicant: L. R. Hamilton, Inc. 

Address: Reedley, California 

Where inspected: Applicant’s cold storage plant 

Products: Emperor sawdust packed grapes 

Applicant’s count: 1000 chests 

Labeled: Red Robin 

Stamped: Federal state Lot number: 432459, stenciled; 
500 chests GHO/OSLO, 500 chests SK/OSLO 

Quality and condition: Mature. In most chests well colored. 
In many fairly well colored. Berries firm and firmly 
attached. Stems curing and well developed and strong, 
mostly mature. Less than 14 of 1% decay. Defects 
within tolerance 

Grade: U.S. No. 1 sawdust pack. 


Inspection certificate number: F-91711 
Inspection point: Reedley, California 

Car initials and number: Lot inspection 
Inspection begun: 7 p.m. January 7, 1957 
Completed: 11:45 p.m. January 8, 1957 
Applicant: L. R. Hamilton, Inc. 

Address: Reedley, California 

Where inspected: Applicant’s cold storage plant 
Applicant's count: 1000 chests 

Products: Emperor sawdust packed grapes 
Labeled: Red Robin 


a 
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Stamped: Federal state Lot Number: 434-552, stenciled; 
OSA: KA: WM: HS: ALL OVER OSLO/USS. 1 or 
better 

Quality and condition: Mature and well colored. Berries 
firm and firmly attached. Stems curing and well de- 
veloped and strong. Less than 14 of 1% decay. De- 
fects within tolerance. 

Grade: U. 8. No. 1 sawdust pack. 


Inspection certificate number: F-91710 

Inspection point: Reedley, California 

Car initials and number: Lot inspection 

Inspection begun: 11:45 a.m. January 8, 1957 

Completed: 3:15 p.m. January 8, 1957 

Applicant: L. R. Hamilton, Inc. 

Address: Reedley, California 

Where inspected: Applicant’s cold storage plant 

Products: Emperor sawdust packed grapes 

Applicant’s count: 500 chests 

Labeled: Red Robin 

Stamped: Federal state Lot Number: 436-552, stenciled; 
HS: EK: MS: MN: PK: ALL OVER OSLO/USS. 1 or 
better 

Quality and condition: Mature and well colored. Berries 
firm and firmly attached. Stems curing and well de- 
veloped and strong. Less than 14 of 1% decay. De- 
fects within tolerance. 


Grade: U. S. No. 1 sawdust pack. 


7. On January 10, 1957, the grapes in question were delivered 
by Hamilton to the pier at Oakland, California, and were im- 
mediately loaded aboard the S. S. Buffalo for shipment to Oslo, 
Norway. 

8. On arrival of the grapes in Norway, the foreign buyer voiced 
objections to complainant with respect to the condition of the 
grapes, whereupon complainant gave the buyer an allowance of 
$2.00 per chest on 500 chests, for a total of $1,000. 

9. Complainant has paid the full purchase price of the 3500 
chests of grapes to Wileman. 

10. The informal complaint was filed on March 29, 1957, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


(4 


— 
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CONCLUSIONS 


The first issue presented for decision herein pertains to the 
relationship of complainant and respondent Wileman, with re- 
spect to the transaction involved herein. Respondent Wileman 
alleges that it acted as complainant’s broker in the purchase of 
the grapes from respondent Hamilton. Complainant denies that 
Wileman acted as its agent and alleges that Wileman was a prin- 
cipal in the transaction in question. 


It is elementary that a person cannot make himself the agent 
of another merely by asserting that he is such. To the con- 
trary, the relationship of principal and agent must be proved by 
a preponderance of the evidence by the party asserting such re- 
lationship. Anonymous, 10 A.D. 855. There is evidence offered 
in support of Wileman’s allegation in the oral testimony of its 
agent, Thomas Elliott, that complainant’s agent, Arthur F. Ayton, 
called Wileman on or about December 20, 1956, inquiring about 
the possibility of securing 3500 chests of Emperor grapes, U. S. 
No. 1 grade; that Wileman’s agent, Elliott, told Ayton at that 
time that it did not have the grapes on hand but would look around 
for some; that Wileman thereafter contracted with Hamilton to 
supply the grapes as requested by Wileman. Complainant denies 
that Wileman was its agent; instead, complainant alleges that 
Wileman was a principal in the transaction involved herein. Com- 
plainant further alleges that complainant was never told that 
Hamilton was supplying the grapes; that complainant had no 
dealings or communications with Hamilton at any time; and that 
all dealings and communications—including payment of the pur- 
chase price of the grapes—were with Wileman. 


A review of the whole record convinces us that respondent 
Wileman has failed to sustain its burden of proof with respect to 
its allegation that an agency existed between it and complainant. 
We are convinced, however, that complainant has proved its 
affirmative allegation by a preponderance of the evidence, i.e. that 
it was dealing with Wileman as principal, and it is so concluded. 
It is further concluded that any liability arising under such con- 
tract by virtue of a breach thereof is the liability of Wileman 
alone, for it is undisputed that Hamilton had no contractual re- 
lations with complainant. 


The next issue presented for decision in this proceeding relates 
to the meaning and effect of the notation “Note: Please good- 
keeping quality” appearing on complainant’s export order No. 


a 
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919-E, dated December 20, 1956. Complainant contends that the 
notation is an integral part of the contract, in that it expressly 
incorporated a warranty made by Wileman to complainant that 
the grapes sold to complainant were fit for export and suitable 
for shipment to Norway. 


Both respondents deny that the notation was a part of any 
contract to which they were party in connection with the purchase 
and sale of the grapes involved. Respondents stated at the oral 
hearing that such a notation, if it were considered part of a con- 
tract, might well be construed as tantamount to a promise to 
guarantee the condition of the grapes on arrival in Norway. 
Respondents vigorously assert that they did not, at any time, 
make any such guarantee. They argue that the term is not a part 
of the contractual agreement at all but is a mere request on the 
part of complainant, which request is without significance since 
it has no established meaning within the trade. 


Ordinarily, in construing ambiguous terms of written contracts, 
it is permissible to follow the interpretation of such terms as they 
are understood in the trade. Anonymous, 13 A.D. 89. It is also 
permissible, in resolving doubtful language between parties to a 
transaction, to be guided by other evidence of record, such as in- 
voices, etc. Western Fruit Distributors v. North East Packing 
Corporation, 12 A.D. 1013. In this case, however, respondents 
testified, without rebuttal from complainant, that the term “Please 
good-keeping quality” had no established meaning within the trade. 
Furthermore, there appears to be no extraneous evidence in the 
record that would help establish the meaning of the notation ap- 
pearing on the shipping order. Complainant, as the moving party, 
has the burden of proving by a preponderance of the evidence, 
not only that the notation was a part of the contract, but what the 
notation meant. Complainant has failed to sustain its burden on 
either point. 


With respect to the further terms of the contract between com- 
plainant and Wileman, it is undisputed that such contract provided 
for delivery f.a.s. Oakland, California. Under the regulations 
promulgated pursuant to the act, section 46.24(0) (7CFR 46.24 
(o)), the term “f.a.s. steamer” is defined as meaning that the 
produce is to be delivered free alongside the steamer, in suitable 
shipping condition. The regulations define “suitable shipping 
condition” as meaning that the commodity, at the time of billing, 
is in a condition which, if the shipment is handled under normal 
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transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the destination specified in the 
contract (7 CFR 46.24(j)). 


Respondents testified at the hearing that while they knew the 
grapes were for export, they did not know the destination of the 
3500 chests. Respondents take the position that lack of knowl- 
edge of the destination of the grapes makes the suitable shipping 
condition rule inapplicable in this case. Complainant, on the other 
hand, testifying by means of the deposition of its agent, A. F. 
Ayton, stated that Wileman was told in the course of a telephone 
conversation that the grapes were going to Norway and urges— 
in substance—that the suitable shipping condition rule is ap- 
plicable. Complainant further alleges that respondents breached 
the ‘contract in that the grapes furnished to it under the contract 
reached Norway in a state of abnormal deterioration, in breach 
of the warranty of suitable shipping condition. 


Complainant, as the party alleging the applicability of the war- 
ranty of suitable shipping condition, as well as the breach of such 
warranty, has the burden of proving its allegations by a pre- 
ponderance of the evidence. The only evidence of record support- 
ing complainant’s case is the deposition of Arthur F. Ayton, which 
was introduced at the hearing by the Presiding Officer at com- 
plainant’s request, and the report of investigation. The deposi- 
tion of Ayton states that the grapes arrived in Norway with 60- 
75 percent deterioration; the report of investigation contains 
letters from complainant to the Department referring to the de- 
terioration; but none of these statements are persuasive of the 
fact that respondents delivered to complainant grapes that were 
inferior to those bargained for. Even if we assume—without 
deciding—that the warranty of suitable shipping condition did 
apply in this case, complainant has failed to sustain its burden of 
proof with respect to the breach of such warranty by respond- 
ents. A review of the whole record, therefore, convinces us that 
the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


A copy of this order shall be served upon the parties. 





SS SSS 
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(No. 5799) 


HASTINGS POTATO GROWERS ASSOCIATION v. CR PRODUCE COM- 
PANY, INC. PACA Docket No. 7477. Decided February 12, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. William C. Hutchison, Sr., of Sanford, Florida, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 29, 1958. Complainant 
seeks an award of reparation in the amount of $268.70, which 
is alleged to be the balance of the purchase price of a car of pota- 
toes, WFEX 67317, sold by complainant to respondent on or about 
May 29, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on December 19, 1958. A copy of the report of investiga- 
tion was served upon complainant’s representative on December 
29, 1958. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant, Hastings Potato Growers Association, is a 
corporation whose address is Locker Drawer M, Hastings, Florida. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is P. O. Box 991, Binghamton, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 
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3. On or about May 29, 1958, in the course of interstate com- 
merce, complainant sold to respondent 720 50-pound sacks of 
U.S. No. 1, Size A, potatoes in car WFE 67317 for a total purchase 
price of $1,296, delivered Binghamton, New York. 

4. Car WFE 67317 had been shipped by complainant from 
Hastings, Florida on or about May 27, 1958, billed to itself at 
Richmond, Virginia. On or about May 29, 1958, following the 
sale to respondent, complainant diverted the shipment to respond- 
ent at Binghamton, New York. Upon arrival of the shipment at 
Binghamton, New York, respondent received and accepted the 
potatoes. 

5. The total purchase price of the potatoes is $1,296. Respond- 
ent has paid $634.87 on account, and paid the freight charges 
of $392.43, leaving a balance of $268.70 due and owing by respond- 
ent to complainant. 

6. The formal complaint was filed on October 29, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant the balance of the 
purchase price for the car of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $268.70. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $268.70, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5800) 


THE LAKE FRUwIT Co., INC. v. GEORGE R. JACKSON. PACA Docket 
No. 7307. Decided February 12, 1959. 
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Acceptance—Liability 


As respondent accepted the shipment and has not submitted evidence to 
prove a breach of the contract on the part of complainant, respondent 
is liable to complainant for the balance of the contract price. 


Complainant and respondent, pro se. Mr. T. Bruce Fuller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 8, 1958, complainant seeks to 
recover the alleged balance of the purchase price of a truckload of 
Florida oranges sold and delivered to respondent in November 
1957. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Department were served upon respondent 
on May 26, 1958. A copy of the report of investigation was served 
upon complainant on May 19, 1958. Respondent filed an answer 
to the complaint on June 13, 1958, admitting the transaction as 
alleged, but contending that good delivery was not made under the 
contract. 

An oral hearing was not requested within the time allowed and 
the issues are being determined under the shortened method of 
procedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant requested that the com- 
plaint and attached exhibits be considered as its opening state- 
ment. Respondent filed an answering statement on October 20, 
1958. 


FINDINGS OF FACT 


1. Complainant, The Lake Fruit Co., Inc., is a corporation whose 
address is P. O. Box 1792, Ocoee, Florida. 

2. Respondent is an individual, George R. Jackson, whose ad- 
dress is P. O. Box 154, Oxford, Pennsylvania. At the time of 
this transaction, respondent was licensed under the act. 

3. On or about November 15, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
« truckload of early Florida oranges, sizes 125’s through 252’s, 
U. S. No. 1 grade, at $2.75 per crate, f.o.b. Ocoee, Florida, or a 
total contract price of $1,031.25. 
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4. The oranges were inspected at shipping point by a Federal- 
State inspector and were reported to grade U.S. No. 1 on Novem- 
ber 15, 1957. They were shipped on that date in respondent’s 
truck from Ocoee, Florida, to respondent’s purchaser, Hebb Pro- 
duce Co. Inc., at Baltimore, Maryland. 

5. The oranges arrived at destination on November 18, 1957, 
and Federal inspection was requested by the Hebb Produce Co. 
Inc. The inspection was made at 9:30 a.m., November 19, 1957, 
and an average of 3% decay and an average of 6% skin break- 
down were found in the crates inspected. 

6. Respondent remitted to complainant the sum of $464.95, or 
$566.30 less than the contract price of the oranges. 

7. The formal complaint was filed on May 8, 1958, which was 
within 9 months after accrual of the cause of action herein al- 
leged. 


CONCLUSIONS 


There is no dispute between the parties concerning the contract 
for the purchase and sale of the oranges in question. Respondent 
denies that he accepted the oranges as being in compliance with 
the contract, contending they did not meet contract specifications ; 
denies that respondent has violated section 2 of the act; and denies 
there is still due and owing to complainant from respondent a 
balance of $528.80. 

This was an f.o.b. transaction, which means that respondent 
assumed all risks of damage or delay in transit, title to the oranges 
having passed to respondent when they were loaded on the truck 
at Ocoee, Florida. The Federal-State inspection certificate at- 
tached to the complaint as Exhibit No. 1 shows the oranges graded 
U.S. No. 1 on November 15, 1957, at shipping point. Complain- 
ant did not warrant that the oranges would be U.S. No. 1 at des- 
tination, but under the f.o.b. contract did warrant that they 
were in suitable shipping condition at the time of shipment; that 
is, that they were in a condition which, if transported. under nor- 
mal transportation service and conditions, would assure delivery 
at the destination specified in the contract without abnormal de- 
terioration. There is no evidence concerning the transportation 
service and conditions under which the oranges were transported, 
other than the fact that they were shipped by respondent’s truck 
from Florida to Baltimore, Maryland. In the absence of any 
evidence to the contrary, it is assumed that the transportation 
service and conditions were normal. 
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The United States Standards for fresh fruits and vegetables 
permit a tolerance of 10 percent defects in U.S. No. 1 oranges, with 
an additional tolerance of 3 percent decay at destination, or a 
total tolerance of 13 percent at destination. The inspection made 
upon arrival at Baltimore showed defects of 2 percent scars and 
skin punctures, 3 percent decay, and an average of 6 percent skin 
breakdown, or a total of 11 percent defects in the oranges at 
destination. The 11 percent defects at destination is 2 percent 
under the tolerance for the whole load. It appears that the in- 
spector at destination found that the oranges failed to grade U.S. 
No. 1 at that point ‘only account decay and skin-breakdown in 
excess of tolerance in some crates.” (Underscoring supplied.) 

On the basis of the evidence, we must conclude that the defects 
reported in the oranges upon arrival at destination are insufficient 
to justify a finding that they were abnormally deteriorated on 
arrival. Having accepted the oranges, respondent is liable for 
the contract price thereof, subject to his right to any damages he 
can prove were sustained by him as a result of a breach of the 
contract on the part of complainant. Since there is insufficient 
evidence to support respondent’s claim that complainant breached 
the suitable shipping condition warranty, respondent is liable to 
complainant for the contract priee of $1,031.25. Respondent has 
remitted to complainant the sum of $464.95, leaving a balance 
due of $566.30. However, complainant has reduced its claim for 
reparation by 10 cents per crate allowance, leaving a total of 
$528.80. The failure of respondent to pay to complainant this 
amount is in violation of section 2 of the act. Reparation should 
be awarded to complainant in the amount of $528.80, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $528.80, with in- 
terest thereon at the rate of 5 percent per annum from December 
1, 1957, until paid. 


Copies of this order shall be served upon the parties. 


(No. 5801) 


GEORGE W. HAXTON & SON, INCORPORATED v. ADLER EGG Co. 
PACA Docket No. 7490. Decided February 16, 1959. 
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Undisputed Amount 


Respondent is ordered to pay to complainant the undisputed amount of com- 
plainant’s claim. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 14, 1958, complainant 
seeks an award of reparation in the amount of $4,658.62, rep- 
resenting the unpaid balance of the purchase price of a certain 
quantity of 30+ tins of Montmorency cherries sold and delivered 
to respondent in August 1957, and the alleged damage sustained 
by complainant as a result of respondent’s refusal to accept an 
additional quantity of cherries allegedly sold to respondent in 
August 1957. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on December 22, 1958. On the same date, a copy of the report 
of investigation was served upon complainant. 

Respondent filed an answer to the complaint on January 21, 
1959, denying liability to complainant for the amount claimed. 
Respondent alleged that he purchased only 1,000 30# tins of 
cherries from complainant, and not 4,000 tins as alleged in the 
complaint. Respondent admitted in his answer that he owes com- 
plainant a balance of $1,351.12. 

Section 7(a) of the act (7 U.S.C. 499g (a)) provides, in part: 
“If after the respondent has filed his answer to the complaint, 
it appears therein that the respondent has admitted liability 
for a portion of the amount claimed in the complaint as 
damages, the Secretary ...may issue an order directing the 
respondent to pay to the complainant the undisputed amount 
..., leaving the respondent’s liability for the disputed amount 
for subsequent determination.” 

Since respondent has admitted liability to complainant for 
$1,351.12, and there is obviously no dispute as to this sum, an 
order requiring payment of this undisputed amount is appropri- 
ate. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,351.12, with in- 
terest thereon at the rate of 5 percent per annum from October 


1, 1957, until paid. 
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Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the un- 
disputed amount had been issued. 


Copies hereof shall be served upon the parties. 


(No. 5802) 


SENTER BROTHERS, INC. v. RENE N. MOREAU. PACA Docket No. 
7420. Decided February 16, 1959. 


Acceptance—Liability 


Respondent accepted the shipment and, since the evidence does not establish 
a breach of contract on the part of complainant, respondent is liable 
to complainant for the balance of the contract price. 


Mr. Irving Coopersmith, of New York, New York, for complainant. Mr. 
Michael J. Donohue, of Holyoke Massachusetts, for respondent. Mr 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on August 28, 1958, complainant seeks 
to recover $86.25, representing the unpaid balance of the pur- 
chase price of 115 crates of lettuce sold to respondent on April 
28, 1958. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on or about October 1, 1958. A copy of the report of 
investigation was served upon complainant on September 30, 
1958. 

Respondent filed an answer on October 23, 1958, admitting the 
purchase of the lettuce from complainant but alleging that re- 
spondent’s agent purchased the lettuce on the basis of a sample 
exhibited by complainant but that complainant breached the con- 
tract by failing to supply lettuce to respondent equal in quality 
to the sample shown. 

Since the amount involved herein does not exceed $500, the is- 
sues are determined under the shortened method of procedure as 
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provided in section 47.20 of the rules of practice. In accordance 
with this procedure, complainant requested that its verified com- 
plaint and exhibits attached thereto be considered its opening 
statement. Respondent filed an answering statement and a re- 
quest that his verified answer be considered a part of his answering 
statement. Complainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Senter Brothers, Inc., is a corporation whose 
address is 319 Washington Street, New York, New York. 

2. Respondent is an individual, Rene N. Moreau, whose address 
is 186 Chestnut Street, Springfield, Massachusetts. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 

3. On or about April 28, 1958, in the course of interstate com- 
merce, complainant sold to respondent 115 crates of Garda brand 
lettuce at $2.25 per crate, or a total purchase price of $258.75, 
f.o.b. New York, New York. 

4. Following the purchase by respondent of the 115 crates of 
lettuce, the produce was loaded by a porter—respondent’s em- 
ployee—onto a truck owned by respondent. When the loading 
was completed respondent’s employee signed a receipt for the 
load. The truckload of lettuce was then transported to respond- 
ent’s place of business in the State of Massachusetts, where it was 
distributed to respondent’s customers. 

5. The agreed purchase price of the lettuce involved in this 
transaction is $258.75. Respondent has paid to complainant 
$172.50, on account of this transaction, leaving a balance due of 
$86.25. 

6. The formal complaint was filed on August 28, 1958, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Both parties in this proceeding appear to agree that complain- 
ant, on or about April 28, 1958, contracted to sell to respondent 
115 crates of Garda brand lettuce, at $2.25 per crate, f.o.b. New 
York, New York; that lettuce of this quantity and brand was 
loaded onto respondent’s truck at complainant’s place of business 
and transported to the State of Massachusetts, where it was ac- 
cepted by respondent; that respondent thereafter remitted to 
complainant a check in the amount of $172.50 on account of this 








SENTER BROS. v. MOREAU 147 
Cite as 18 A.D. 145 


transaction; and that this amount is $86.25 less than the agreed 
contract price of $258.75. 


Since respondent accepted the 115 crates of lettuce on their 
arrival in Massachusetts, he is liable for the agreed purchase price 
thereof, less any provable damages he sustained due to complain- 
ant’s breach of contract. Michael-Swanson-Brady of Moorhead, 
Inc. v. Backer’s Potato Chip Co. (17 A.D. 651 (1958) ). The burden 
rests upon respondent, however, to prove by a preponderance of 
the evidence not only the breach of contract by complainant, but 
such other affirmative defenses as are set forth in the answer. 
State Distributors, Inc. v. The Haas Brothers Co., S. 2318 (1941) ; 
Michael-Swanson-Brady of Moorhead, Inc. v. Backer’s Potato 
Chip Co., 17 A.D. 651 (1958). 


By way of defense respondent alleges that his agent, Samuel 
Anderson, purchased the lettuce after inspecting a sample at com- 
plainant’s place of business; that the lettuce involved herein was 
inferior to the sample shown to Anderson; that upon discovery of 
this fact by respondent, Anderson called complainant’s place of 
business and was told by a person unidentified except as one of 
complainant’s salesmen that respondent should “sell the lettuce for 
a fair price and not to worry about it and that he would take care 
of everything ;” and that respondent then sold the 115 crates of 
lettuce for $1.50 per crate and remitted the proceeds resulting 
therefrom, totaling $172.50, to complainant. 


The only evidence presented by respondent in support of his 
foregoing allegations are statements by him in the report of in- 
vestigation and the answering statement that the sale to Anderson 
was by sample; that complainant thereafter breached the con- 
tract by failing to deliver lettuce corresponding to the sample, and 
that a contract of consignment thereafter was made between com- 
plainant and respondent by Anderson. These statements are 
made by respondent not of his own knowledge, as it appears, but 
are hearsay. In the absence of written testimony by Anderson 
or any other person having actual knowledge of the facts, such 
statements are insufficient to satisfy respondent’s burden of proof 
with respect to proving his allegations of breach of contract of 
sale by complainant, as well as the subsequent contract of con- 
signment and resale made in connection therewith. It is therefore 
concluded that respondent owes to complainant the sum of $86.25, 
representing the balance of the purchase price of the lettuce in- 
volved herein. Respondent’s failure to pay this amount to com- 
plainant is a violation of section 2 of the act. Accordingly, rep- 
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aration should be awarded to complainant in the amount of 
$86.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $86.25, with interest thereon at 
the rate of 5 percent per annum from May 1, 1958, until paid. 

The facts shall be published and copies hereof shall be served 
upon the parties. 


(No. 5803) 


DEVINE BROKERAGE COMPANY v. ATLANTIC FRUIT AND PRODUCE 
COMPANY. PACA Docket No. 7489. Decided February 20, 


1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 3, 1958. Complainant 
seeks an award of reparation in the amount of $700, which is 
alleged to be the balance of the total purchase price of three truck- 
loads of watermelons sold by complainant to respondent during 
August 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on December 22, 1958. A copy of the report of in- 
vestigation was served upon complainant on December 23, 1958. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
2 waiver of oral hearing and an admission of the facts alleged in 
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the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Daniel Joseph Devine, doing 
business as Devine Brokerage Company, whose address is 1306 
S.W. Second Street, Oklahoma City, Oklahoma. 

2. Respondent is an individual, Bishop Reed, doing business as 
Atlantic Fruit and Produce Company, whose address is 4131 
Russell Street, Detroit, Michigan. At the time of the transaction 
complained of herein, respondent was not licensed under the act, 
but was subject to license. 

3. On or about August 8, 1958, in the course of interstate com- 
merce, complainant sold to respondent three truckloads of water- 
melons for a total price of $1,650 delivered Detroit, Michigan. 

4. On or about August 8, 1958, watermelons meeting the re- 
quirements of the contract were shipped by trucks from Navasota, 
Texas, to respondent at Detroit, Michigan. Respondent received 
and accepted the shipments. 

5. The total purchase price of the three shipments of water- 
melons is $1,650. Of this amount, complainant has received $950, 
leaving a balance of $700 due and owing by respondent to com- 
plainant. 

6. The formal complaint was filed on December 3, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the full amount due 
in connection with the three truckloads of watermelons is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $700, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $700, with interest thereon at 
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the rate of 5 percent per annum from September 1, 1958, until 
paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5804) 


FRANKENMUTH FROSTED FOODS COMPANY v. ARTHUR PAOLI & 
Son. PACA Docket No. 7495. Decided February 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on March 
14, 1958. The formal complaint was filed on November 5, 1958. 
Complainant seeks an award of reparation in the amount of $832, 
which is alleged to be the balance of the purchase price of a 
truckload of frozen vegetables sold by complainant to respondent 
during August 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on November 28, 1958. <A copy of the report of in- 
vestigation was served upon complainant on December 1, 1958. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant, Frankenmuth Frosted Foods Company, is a 
corporation, whose address is 2700 Perkins Street, Saginaw, 
Michigan. 

2. Respondent is a partnership composed of Arthur Paoli and 
Stephen Paoli, doing business as Arthur Paoli & Son, whose ad- 
dress is 520 Sixth Street, Rockford, Illinois. 

3. On or before August 23, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload of frozen 
green peas, cut corn, and cauliflower, at prices f.o.b. Saginaw, 
Michigan, less an allowance for labels supplied by respondent. 
Payment was to be made within 10 days after the receipt of com- 
plainant’s invoice. The quantities and prices are as indicated 
below: 

150 Cases—12/214#—PAOLI Frozen Green Peas, 

Grade A, 4500# @.14¢ $630.00 
125 Cases—12/212#—-PAOLI Frozen Cut Corn, 

Grade A, 3750# @.15¢ 562.50 

50 Cases—12/2# —FRANKENMUTH Frozen 

Cauliflower Grade A, 1200# @.13¢ 156.00 


$1,348.50 
Less label allowance, 3,300 @ $5 per thousand 16.50 


$1,332.00 


4. On August 23, 1957, frozen green peas, cut corn, and cauli- 
flower, meeting requirements of the contract, were shipped in 
respondent’s truck from Saginaw, Michigan, to Rockford, Illinois. 
Respondent received and accepted the shipment. 

5. The purchase price of the shipment of frozen green peas, 
cut corn, and cauliflower, less an allowance for labels is $1,332. 
Complainant invoiced respondent in this amount on August 24, 
1957. Complainant has received $500, leaving a balance of $832 
due and owing by respondent to complainant. 

6. The informal complaint was filed on March 14, 1958, which 
was within 9 months after the cause of action accrued. 





CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay to complainant the amount due in 
connection with the purchase of the truckload of frozen green 
peas, cut corn, and cauliflower is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $832, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $832, with interest thereon 
at the rate of 5 percent per annum from October 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5805) 


HASTINGS POTATO GROWERS ASSOCIATION v. CR PRODUCE COM- 
PANY, INC. PACA Docket No. 7488. Decided February 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. William C. Hutchison, Sr., of Sanford, Florida, for complainant. Mr. A. 
D., McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on November 17, 1958. Complain- 
ant seeks an award of reparation in the amount of $360, which is 
alleged to be the unpaid balance of the purchase price of car of 
potatoes, FGE 37284, sold by complainant to respondent on or 
about May 22, 1958. 

A copy of the report of investigation, prepared by the Depart- 
ment, was served upon complainant on December 22, 1958. A 
copy of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on December 23, 1958. 


At the time of service of the formal complaint, respondent was 
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notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant, Hastings Potato Growers Association, is a 
corporation whose post office address is Locker Drawer M, Has- 
tings, Florida. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose post office address is Post Office Box 991, Binghamton, 
New York. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

3. On or about May 22, 1958, in the course of interstate com- 
merce, complainant sold to respondent 360-100 pound sacks of 
U. S. No. 1, Size A, potatoes for $3.60 per sack delivered, or for 
a total purchase price of $1,296. Through error complainant 
invoiced respondent on the basis of $2.60 per cwt. delivered, 
Binghamton, New York, and on May 24, 1958, a corrected in- 
voice was issued showing the unit price of $3.60 per cwt. delivered, 
Binghamton, New York. 

4. Car FGE 37284 had been shipped by complainant from 
Hastings, Florida on May 22, 1958, billed to itself at Savannah, 
Georgia. On or about May 23, 1958, following the sale to re- 
spondent, complainant diverted the shipment to respondent at 
Binghamton, New York. Upon arrival of the shipment at Bing- 
hamton, New York, respondent received and accepted the pota- 
toes. 

5. The total purchase price of the potatoes is $1,296. Respond- 
ent has paid freight charges of $395.52, and remitted to com- 
plainant the sum of $540.48, leaving a balance of $360 due and 
owing by respondent to complainant. 

6. A formal complaint was filed on November 17, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c) ). 
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Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price for the shipment of potatoes is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $360. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation, $360, with interest thereon at the 
rate of 5 percent per annum from June 1, 1958, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5806) 


J. CARL MANGUM v. H. P. STREET. PACA Docket No. 7496. De- 
cided February 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 22, 1958. Complain- 
ant seeks an award of reparation in the amount of $1,021.55, 
which is alleged to be the total purchase price of two trucklots 
of vegetables sold by complainant to respondent during April 
1958. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on January 14, 1959. A copy of the report of investiga- 
tion was served upon complainant on January 10, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
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a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, T. Carl Mangum, whose ad- 
dress is Post Office Box 262, Pompano Beach, Florida. 

2. Respondent is an individual, H. P. Street, whose address is 
Post Office Box 314, Erwin, Tennessee. At the time of the trans- 
actions complained of herein, respondent was not licensed under 
the act, but was subject to license. 

3. On or about April 26, 1958, in the course of interstate com- 
merce, complainant sold to respondent 200 packages of pole beans 
for a total price of $420 f.o.b. Pompano Beach, Florida. 

4. On or about April 26, 1958, pole beans meeting the require- 
ments of the contract were shipped by truck from Pompano Beach, 
Florida, to respondent at Erwin, Tennessee. Respondent received 
and accepted the shipment. 

5. On or about April 29, 1958, in the course of interstate com- 
merce, complainant sold to respondent 340 hampers of beans and 
cucumbers for a total price of $601.55 f.o.b. Pompano Beach, 
Florida. 

6. On or about April 29, 1958, beans and cucumbers meeting 
the requirements of the contract were shipped by truck from 
Pompano Beach, Florida, to respondent at Erwin, Tennessee. 
Respondent received and accepted the shipment. 

7. The total purchase price of the two trucklots of beans and 
cucumbers is $1,021.55, no part of which has been paid by respond- 
ent to complainant. 

8. The formal complaint was filed on December 22, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the amount due in 
connection with the purchase of the two trucklots of beans and 
cucumbers is in violation of section 2 of the act. Complainant 
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should be awarded reparation in the amount of $1,021.55, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,021.55, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5807) 


J. MUSCARELLA BANANA COMPANY v. JAMES PANZARELLA. PACA 
Docket No. 7094. Decided February 20, 1959. 


Stipulation—Reparation 


Pursuant to a stipulation entered into by the parties, respondent is ordered 
to pay to complainant, as reparation, the sum of $1,485. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PURSUANT TO STIPULATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 18, 1957, complainant seeks 
to recover $2,261.63, the total purchase price of five lots of ba- 
nanas sold and delivered to respondent in November and December 
1956. 

Respondent filed an answer on August 1, 1957, admitting the 
purchase of the bananas on the dates and in the quantities and 
amounts alleged in the complaint. By way of counterclaim, re- 
spondent alleges that complainant made false representations as 
to the cost price of the bananas which resulted in an over-charge 
to respondent and that respondent sustained damages of $5,000 
which should be set-off against any amount found due to complain- 
ant. Respondent requested an oral hearing. Complainant filed 
a reply to respondent’s counterclaim on August 12, 1957. 

At the oral hearing held at Rochester, New York, on February 
14, 1958, the parties entered into a stipulation in settlement of 
their dispute. Respondent agreed to pay complainant the sum 
of $1,500 in full settlement of complainant’s claim and complain- 
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ant agreed to accept that sum in full settlement, payment to be 
made at the rate of $15 per week, beginning with Saturday, Feb- 
ruary 15, 1958, and continuing thereafter on Saturday of each 
week until the entire amount of $1,500 was paid. The parties 
further agreed that if respondent defaulted in the payment of 
any weekly installment, the Department was authorized to issue 
an order without further hearing, awarding complainant repara- 
tion in the amount of the balance remaining due under the stipula- 
tion. 

Complainant filed an affidavit dated November 19, 1958, stating 
that respondent has made only one payment of $15 under the 
stipulation. Copies of this affidavit were served upon respondent 
and his attorney, by the presiding officer, with notice that the 
record would remain open until December 15, 1958, for the pur- 
pose of filing a reply affidavit. No reply was received from either 
the respondent or his attorney. Accordingly, the following order 
is entered pursuant to the terms of the stipulation. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,485. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5808) 


BEN DUBINSKY v. NETTER PRODUCE Co. PACA Docket No. 7257. 
Decided February 24, 1959. 


Failure to Sustain Burden of Proof— 
Dismissal 


Since complainant has not submitted evidence to prove the allegations of 
the complaint and since respondent has paid to complainant the reason- 
able value of the produce accepted, the complaint is dismissed. 


Complainant pro se. Mr. Richard H. Nash, of Louisville, Kentucky, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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In a formal complaint filed on November 15, 1957, complainant 
alleges that he sold and delivered to respondent a truckload of 
onions in July 1957; that respondent accepted the onions; and 
that respondent failed to pay the full purchase price therefor. 
Complainant alleges a balance due on the purchase price of $1,010. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Department were served upon respondent 
on March 10, 1958. On the same date, a copy of the report of 
investigation was served upon complainant. Respondent failed 
to file an answer to the complaint and thus was deemed in de- 
fault. Thereafter, on June 18, 1958, complainant filed an amended 
complaint, which was served upon respondent on June 23, 1958, 
together with a copy of the Department’s supplemental report of 
investigation. A copy of the supplemental report of investigation 
was also served upon complainant on June 23, 1958. On July 15, 
1958, respondent filed an answer to the amended complaint, deny- 
ing that a truckload of onions was purchased by respondent from 
complainant and alleging that the onions were to be handled on 
consignment for complainant’s account. 

Although the amount involved herein exceeds $500, neither 
party requested an oral hearing. The issues are, therefore, be- 
ing determined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant to such 
procedure, complainant, in effect, requested that the complaint, 
the amended complaint, and exhibits filed in connection therewith 
be considered as his opening statement. Respondent filed an 
answering statement on October 14, 1958, adopting all the state- 
ments contained in respondent’s answer and requesting that the 
answer be considered as a part of the answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Ben Dubinsky, whose address 
is 14 Sunnyside Avenue, Middletown, New York. 

2. Respondent is an individual, Virginia Bell Netter, doing 
business as Netter Produce Co., whose address is 250 E. Liberty 
Street, Louisville, Kentucky. At the time of this transaction, 
respondent was licensed under the act. 

3. On or about July 16, 1957, in the course of interstate com- 
merce, complainant shipped from loading point in the State of 
New York to respondent at Louisville, Kentucky, a truckload of 
onions consisting of 600 50# bags. 

4. Upon arrival of the onions at respondent’s place of business 
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in Louisville, Kentucky, respondent unloaded 200 bags of the 
onions and, following a telephone inquiry to the Clarence May- 
field Produce Company, Inc., located on the Louisville Produce 
Terminal, as to whether it could dispose of a portion of the load 
of onions for complainant’s account and receiving an affirmative 
reply, respondent had the truck driver deliver the remaining 400 
bags of onions to the Clarence Mayfield Produce Company, Inc. 


5. Respondent sold 175 bags of onions to one Charlie Thompson 
for $1.25 per bag and made an unidentified cash sale of the re- 
maining 25 bags at the same price. Respondent remitted to com- 
plainant proceeds of $250. 

6. The Clarence Mayfield Produce Company, Inc., sold the 400 
bags of onions consigned to it for prices ranging from 75 cents to 
$2 per bag, for a total of $443.25. From this amount the Clarence 
Mayfield Produce Company, Inc. deducted a 10 percent commis- 
sion of $44.32, and remitted to complainant net proceeds in the 
amount of $398.93. 

7. The formal complaint was filed on November 15, 1957, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant has the burden of proving by a preponderance of 
the evidence the essential allegations of his complaint. The sole 
issue here is whether the transaction between the parties was a 
sale or a consignment. Complainant alleges that he made a sale 
to respondent of 600 50# bags of onions, at $2.10 per bag, 
delivered at Louisville, Kentucky. Respondent, on the other hand, 
during the investigation prior to the filing of the formal com- 
plaint and in the answer and answering statement denies the 
existence of any purchase and sale agreement. 

In support of his contention that the transaction was a sale, 
complainant attached to the complaint an invoice dated July 16, 
1957, the date on which the onions were shipped to respondent, 
showing a unit price of $2.10 delivered, for a total invoice price 
of $1,260. During the investigation by the Department, both 
Mitchell Netter and his wife, Virginia Bell Netter, emphatically 
denied having received or seen an invoice, and the investigator 
found no invoice among respondent’s records covering the trans- 
action. Concerning the alleged delivered sale, complainant stated 
that respondent was supposed to pay the freight to the truck 
driver upon delivery of the onions, but did not do so, and that 
complainant paid the freight. It would appear from complainant’s 
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Exhibit No. 5, attached to the complaint, that respondent was not 
to pay the freight as alleged by complainant. Boldly typed on 
the face of the bill of lading were the words, “Do Not Pay Driver 
Anything.” 


From Exhibit 4 attached to the report of investigation, we find 
that Mitchell Netter told the Department investigator that a 
short time prior to respondent’s receipt of the subject onions, 
complainant made a telephone inquiry as to whether respondent 
could use some onions. Netter stated that he told complainant 
he always had a market for a few onions. He stated that he heard 
nothing further from complainant until July 19 when a trucker 
pulled up at his place of business with a shipment of 600 bags 
of onions. Netter further stated that he immediately phoned 
complainant and told him he could not use 600 sacks of onions 
at one time, since respondent was a small firm and the market 
for onions was not that good. Netter stated that complainant 
instructed him to telephone the Clarence Mayfield Produce Com- 
pany, Inc., in Louisville and determine how much of the load that 
firm could use. Netter stated that this resulted in splitting the 
load, Netter taking 200 bags and the Clarence Mayfield Produce 
Company, Inc. taking 400 bags of the onions. The statement 
made to the investigator by James Mayfield, of the Clarence May- 
field Produce Company, Inc., would seem to lend credence to 
Netter’s statements along this line. Mayfield told the investigator 
that on July 19, 1957, Mitchell Netter phoned him stating he had 
a truckload of onions from complainant and inquired if Mayfield 
could handle some of them for complainant, and that Mayfield 
agreed to do so. Clarence Mayfield told the investigator that he 
has done business with complainant for a number of years; that 
as far as he knew, it was not complainant’s policy to consign pro- 
duce, but that on occasion his firm had handled consignments for 
complainant. 


On the basis of the evidence submitted, we conclude that com- 
plainant has failed to sustain the burden of proving a purchase 
and sale agreement with respondent. Likewise, respondent has 
failed to establish by a preponderance of the evidence a consign- 
ment transaction as to the 200 bags of onions accepted by respond- 
ent. Since respondent accepted 200 bags of onions respondent is 
liable for the market value of these onions. In the absence of 
other evidence of the market value, the price of $1.25 per bag for 
which the 200 bags were sold by respondent is accepted as the 
market value. Since complainant has not denied that he authorized 
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the consignment of a portion of the load of onions to the Clarence 
Mayfield Produce Company, Inc. after arrival at respondent’s 
place of business, and subsequently accepted the net proceeds of 
the sale of 400 bags of the onions from the Mayfield Company, we 
conclude that the consignment was made with complainant’s con- 
sent. Since respondent has remitted the reasonable value of the 
200 bags of onions accepted, there is nothing due and owing to 
complainant from respondent. It follows that the complaint 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5809) 


UNITED PACKING Co. v. D. L. PIAZZA Co. PACA Docket No. 6821. 
Decided February 24, 1959. 


Transportation Service and Conditions Not 
Normal—Contract Rescinded—Deficit 


The evidence shows that transportation service and conditions were not 
normal on the two cars of peaches involved in this proceeding and there- 
fore the warranty of suitable shipping condition does not apply. Re- 
spondent accepted the first shipment and is liable for the contract price 
less the sum paid to complainant by the carrier on this car. On the 
second shipment, it is concluded that the parties rescinded the contract 
and complainant is liable to respondent for the deficit incurred by re- 
spondent in reselling the produce for complainant’s account. 


Bernstein, Weiss, Tomson, Hammer & Porter, of New York, New York, for 
complainant. Respondent pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was filed with the Department on May 
25, 1956, in which it is alleged that complainant sold to respondent 
two carloads of Elberta peaches, at $1.65 per box, plus precooling, 
f.o.b. Visalia, California, to be shipped to Kansas City, Missouri. 
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Complainant alleges that peaches which graded U.S. Extra No. 1 
at shipping point were shipped on this contract; that upon arrival 
of the shipments at Kansas City, respondent diverted one to 
Baltimore, Maryland, and thereafter to Philadelphia, Pennsyl- 
vania, and the other to Chicago, Illinois, and thereafter to Toledo, 
Ohio; that the two cars were not furnished normal transportation 
and that although respondent accepted the shipments, it has 
failed and refused to pay the agreed purchase price for them. 
Complainant makes claim for the full contract price of the two 
shipments in the total amount of $4,931. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on June 9, 1956. A copy of the report of investigation was served 
upon the attorney for complainant on June 8, 1956. Respondent 
filed an answer and counterclaim on June 25, 1956, and com- 
plainant’s reply to the counterclaim was filed on July 6, 1956. 


In respondent’s answer it is admitted that respondent contract- 
ed to purchase the two carloads of peaches from complainant for 
the prices and on the terms stated in the complaint, except that 
it was agreed that the carloads were to be billed either to Omaha 
or Kansas City for diversion purposes. Respondent also admits 
that the two carloads were shipped, but denies that the peaches 
were in conformity with the contract of sale. Respondent alleges 
that both shipments were in unsuitable shipping condition at the 
time they were shipped, and that complainant misrepresented 
the source of some of the peaches in one of the cars. Respondent 
alleges further that the parties agreed that respondent should 
handle the shipments for complainant’s account, and that the 
resale of the peaches resulted in a deficit of $871.57. Respondent’s 
counterclaim is for the recovery of the amount of said deficit. 
Complainant’s reply to the counterclaim amounts to a general 
denial. 

An oral hearing was held at Minneapolis, Minnesota, on Decem- 
ber 12, 1957. Complainant was represented by counsel and the 
deposition of Mike Fierro was received in complainnant’s behalf. 
Sam L. Piazza appeared and testified for respondent. Briefs were 
presented by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Floyd J. Hark- 
ness, Molly A. Harkness, Floyd J. Harkness, Jr., Harriet Harkness 
Colgate and William Hoyte Colgate, Jr., doing business as United 
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Packing Co., whose address is P. O. Box 546, Fresno, California. 
At the time of the transaction involved in this proceeding, com- 
plainant was licensed under the act. 


2. Respondent, D. L. Piazza Co., is a corporation whose ad- 
dress is 100 North Seventh Street, Minneapolis, Minnesota. At 
the time of the transaction involved in this proceeding, respondent 
was licensed under the act. 


38. On July 18, 1955, in the course of interstate commerce, 
complainant contracted to sell to respondent two carloads of 
Elberta peaches, SFRD 4471 and SFRD 12238, each containing 
1470 boxes, at $1.65 per box, f.o.b Visalia, California, plus $40 
per car precooling charge, or a total price of $2,465.50 per car. 
Both cars had been shipped on July 17, 1955, from Visalia, Cali- 
fornia, billed to complainant at Kansas City, Missouri. It was 
understood that respondent intended to divert the peaches to 
points beyond Kansas City. 

4. The two carloads of peaches had been federally inspected 
at shipping point on July 16, 1955. The inspection of car SFRD 
4471 was begun at 2:30 p.m., July 16, 1955, and was completed 
at 5:00 p.m. of the same date. The inspection of SFRD 12238 
was begun at 9:30 p.m., July 15, and was completed at 10:30 a.m., 
July 16, 1955. Both cars were certified as grading U.S. Extra 
No. 1, Standard Pack, with no decay. 

5. On or about July 18, 1955, complainant ordered the cars 
diverted to respondent at Kansas City. On or about July 22, 
respondent sold both carloads to the Harry Rothman Company at 
Chicago, Illinois, and ordered the railroad to divert the cars from 
Kansas City to Chicago. The Rothman Company, in turn, sold 
and diverted car SFRD 12238 to a customer in Toledo, Ohio, and 
SFRD 4471 to a customer in Baltimore, Maryland. 

6. Federal inspection of the peaches in car SFRD 12238 at 
Toledo on July 25, 1955, disclosed an average of 3 percent serious- 
ly damaged by bruising and 3 percent decay, mostly Rhizopus Rot 
and some Brown Rot. On or about July 25, 1955, respondent 
notified complainant by telegram that the peaches in this car 
showed Brown Rot upon arrival at Toledo, Ohio. In a subsequent 
teletype conversation on the same day, complainant refused re- 
spondent’s suggestion that the shipment should be sold for com- 
plainant’s account because of the condition of the peaches. Re- 
spondent resold the peaches at auction in Pittsburgh, Pennsyl- 
vania, on August 1, 1955, and sustained a deficit of $472.70. 

7. Federal inspection of the peaches in car SFRD 4471 at 
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Baltimore on July 27, 1955, disclosed an average of 9 percent de- 
cay, chiefly Brown Rot, and 5 percent serious damage by bruising. 
On or about July 27, 1955, respondent notified complainant by 
telegram that car SFRD 4471 arrived at Baltimore, Maryland, 
with the peaches showing excessive decay. In a subsequent tele- 
type conversation between the parties on the same day, com- 
plainant authorized respondent to handle this shipment for com- 
plainant’s account. Complainant agreed that the peaches should 
be shipped to Goldstein & Procacci at Philadelphia, Pennsylvania, 
for sale at auction. The resale of the shipment of peaches in car 
SFRD 4471 resulted in a net deficit of $398.87. 

8. Both complainant and respondent filed claims with the 
carrier on the two shipments. By agreement of the parties, 
respondent withdrew his claim. Complainant received a net a- 
mount of $1,200 on car SFRD 12238 from the carrier for its delay 
and inadequate refrigeration in transit. There was no recovery 
on SFRD 4471. 

9. Respondent has not paid complainant all or any part of the 
total purchase price of the two carloads of peaches involved in 
this proceeding. Complainant has not paid respondent any part 
of the deficit resulting from the sale of either of said shipments. 

10. The informal complaint was filed on October 7, 1955, 
which was within 9 months after the accrual of the alleged causes 
of action. 


CONCLUSIONS 


The contract involved in this proceeding was entered into by 
means of teletype. There was no specification as to the grade of 
the two carloads of peaches. At the time of sale, the two carloads 
were in transit. The basis of sale was f.o.b. Visalia, California. 

In an f.o.b. sale of a rolling shipment, there is a warranty by the 
shipper that the produce sold is in suitable shipping condition. 
Section 46.24(k) of the regulations under the act defines “suitable 
shipping condition,” in connection with a rolling shipment, to 
mean that the produce at the time of sale is in a condition which, 
if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract of sale. 

Respondent’s first and principal contention is that the deteri- 
crated condition of the peaches at Toledo, Ohio, and Baltimore, 
Maryland, creates a presumption that the peaches were not in suit- 
able shipping condition when shipped. Complainant contends 
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that the suitable shipping condition rule was inapplicable beyond 
Kansas City, the only destination specified in the contract, and, 
further, such rule was not applicable because the transportation 
service and conditions were not normal. 


The only destination specified in the contract was Kansas City, 
Missouri. The shipments were not inspected at that point, but 
at the respective destinations, Toledo and Baltimore. In a num- 
ber of decisions under the act, it has been held that the warranty 
of suitable shipping condition does not apply beyond the destina- 
tion specified in the contract. Anonymous, 138 A.D. 699. But 
even assuming that the destinations intended by the parties were 
Toledo and Baltimore, the warranty would not apply to either of 
the carloads involved herein because the evidence indicates that 
the transportation service and conditions were not normal. At 
the hearing, Sam L. Piazza testified that the amount of ice in the 
bunkers of car SFRD 4471 at Baltimore, as shown on the in- 
spection certificate, indicated improper handling by the carrier in 
transit. A carrier claim was paid on SFRD 12238 for delay and 
improper refrigeration by the carrier in transit. There is also 
some indication that the cars were delayed in transit one or two 
days by the carrier or respondent at Kansas City or between 
Kansas City and the destinations, Toledo and Baltimore. 


Respondent also contends that the peaches had been mishandled 
at shipping point, and were not freshly loaded peaches on July 
17, 1955, the date of sale. Respondent points out that the loading 
of car SFRD 12238 was commenced at 9:30 p.m., on July 15 and 
completed at 10:30 a.m., on July 16, but that the car was not re- 
leased for shipment until 5:00 p.m., on July 17. Likewise, the 
loading of car SFRD 4471 was completed at 5:00 p.m., July 16, 
but the car was not released for shipment until 5:00 p.m., July 17. 
From these figures, it may have been possible to have shipped the 
cars on July 16 rather than July 17. But there is no evidence 
in the record to indicate that the holding of the shipments at 
shipping point under refrigeration caused the damage found on 
arrival. Moreover, there is no evidence that the delay in shipping 
these carloads was in any way unusual. In fact, Sam L. Piazza 
testified that it may not have been possible to ship the cars before 
July 17 because the precooling was not completed. 


Respondent contends, finally, that after the peaches arrived at 
Toledo and Baltimore in an unsatisfactory condition, complainant 
agreed to the rescission of the sale and agreed to have the ship- 
ments sold for its account. The evidence regarding rescission 
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differs with respect to each of the cars and we shall consider them 
separately. On July 25, 1955, respondent reported to complainant 
by teletype that car SFRD 12238 arrived at Toledo showing two to 
four, some none, some 11 to 14, overall average three percent de- 
cay and average six percent bruise. Respondent reported that his 
customer refused to accept the shipment, even with an allowance. 
Complainant replied that there was a good shipping point in- 
spection on the car, and the customer should be compelled to take 


it. The teletype conversation which followed was: 


Respondent: “SOLD HIM REGULAR TERMS FOB SO I 
DONT THINK WE CAN FORCE HIM TO 
ACCEPT CAR LONG AS IT FAILS TO 
GRADE WITH THAT MUCH DECAY IN IT. 
..-U DONT WANTA LET HIM HANDLE 
CAR AND WORK IT OUT DO YOU?” 


Complainant: “SAMMY WHY LAY THIS IN OUR LAP?” 


Respondent: “AM I WRONG IT ISNT MY FAULT IF 
PEACHES SHOW TROUBLE WHO ELSE 
AM I SUPPOSED TO CALL? I SOLD CAR 
FOR 1.50 FOB TOOK MY LOSS WHAT ELSE 
CAN I DO?” 


Complainant: “HOLD A SEC IT ISNT OURS EITHER AS 
EVIDENCE BY GOVT INSPECTION 
HERE.” 


Respondent: “IF STUFF DONT HOLD UP AND RR IS IN 
THE CLEAR WHICH THEY ARE NO DE- 
LAY ETC CERTAINLY IT HAS TO COME 
BACK TO THE SHIPPER.” 


Complainant: “SAM WE BEEN SHIPPING 6-7-8 CARS 
DAY OUT OF THESE SHEDS ALL GIVEN 
SAME TREATMENT FARS PACKING PRE- 
COOLING ETC CONCERNED IF THEY 
WERE HAYWIRE ALL CARS WOULD BE 
IN TROUBLE WHICH THEY ARENT SO 
THIS BIZ OF LAYING EVERYTHING BACK 
ON SHIPPER WHEN MKT GOES HAYWIRE 
HAS TO STOP WORK THE DAMNED CAR 
OUT BEST YOU CAN AND LET US KNOW 
WHAT DONE.” 


Respondent: “OK WILL WORK IT OUT BEST WAY WE 
Seve 
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The only part of this conversation which would indicate an 
intention on complainant’s part to rescind the contract and to 
have the merchandise sold for its account is the instruction to 
“work the car out best you can and let us know what done.” Other 
than this, complainant’s conversation shows that it had no inten- 
tion to permit to “lay this in our lap.” To prove mutual rescis- 
sion of an executed contract, convincing evidence should be pre- 
sented showing that such was the intention of the parties. Fadler 
v. Hedberg, 9 A. D. 1486. The conversation quoted above falls far 
short of being convincing evidence of an intention on complain- 
ant’s part to rescind the contract. Accordingly, it is concluded 
that respondent is liable to complainant for the full contract price 
of the peaches in car SFRD 12238, in the amount of $2,465.50, 
less $1,200 paid to complainant on the carrier claim on this car, 
or $1,265.50. Respondent’s failure to pay complainant this a- 
mount is a violation of section 2 of the act. 

A different situation exists with respect to the disposition of car 
SFRD 4471. When this shipment arrived at Baltimore on July 
27, 1955, a teletype conversation took place between the parties 
in which respondent informed complainant of the results of the 
Government inspection of the car which showed, among other 
things, five percent bruise and four to 30, average nine percent 
decay. Respondent asked complainant what should be done with 
the car. Complainant replied as follows: 


“THINK BEST THING TO DO IS GET CAR HAN- 
DLED FOR OUR ACCT RITE WHERE IT IS. TELL 
WHOEVER YOU LINE UP FOR HANDLING CAR 
THERES ONE GROWERS LOT OF 338 BOXES WHICH 
SHOWS THE TROUBLE. BAL OUGHT BE TROUBLE 
FREE AND OK.” 


Here is a definite and unequivocal authorization by complainant 
to rescind the contract and to have respondent resell the defective 
merchandise for complainant’s account. All subsequent com- 
munications between the parties concerning this shipment serve 
to affirm the fact that it was complainant’s full intention to re- 
scind the contract. It appears that complainant’s willingness 
to take this shipment back was influenced to a large extent by the 
discovery that 338 boxes of peaches from a Visalia grower whose 
fruit had been unsatisfactory were found to be in this load, 
whereas complainant had assured respondent on July 18, 1955, 
that none of this grower’s peaches were included. It is concluded 
that complainant and respondent mutually agreed to rescind the 
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contract with respect to the sale of the peaches in car SFRD 4471, 
and that respondent was to arrange to have the shipment sold for 
complainant’s account. 


Complainant contends that respondent did not handle the re- 
sale of the peaches in car SFRD 4471 in a reasonable and prudent 
manner; that the shipment ought to have been abandoned to the 
carrier in order to save the payment of freight charges; and that 
it was imprudent and unwise for respondent to pay the freight 
and to resell the fruit at a deficit. According to the evidence, 
respondent arranged for Goldstein & Procacci at Philadelphia to 
dispose of these peaches, and complainant was notified of and 
agreed to such arrangement. There is no convincing evidence 
that Goldstein & Procacci was negligent in selling the peaches or 
in deciding to sell rather than abandon to the carrier, but even if 
such negligence were established, liability therefor would not fall 
upon respondent. With reference to the consignment to Goldstein 
& Procacci, complainant says it authorized such consignment on 
July 28, 1955, relying on respondent’s representation that the 
shipment was due to arrive in Philadelphia for the market of the 
following day ; and that the inspection report made at Philadelphia 
on August 1, 1955, shows that the shipment did not get to 
Philadelphia for the market of the 29th. The evidence does not 
establish when the shipment left Baltimore or when it arrived at 
Philadelphia. The inspection at Philadelphia on August 1, 1955, 
covered approximately 800 of the 1,470 boxes making up the 
original lading, indicating that at the time of inspection ap- 
proximately 670 boxes had been disposed of. From this it would 
appear that the shipment arrived in Philadelphia prior to August 
1, 1955. Complainant has not shown that respondent misrep- 
resented the time of diversion or expected arrival at Philadelphia. 


For the reasons just stated, complainant is responsible for the 
deficit which accrued out of the resale of the peaches in car SFRD 
4471. Complainant’s failure to pay the deficit of $398.87 is in 
violation of section 2 of the act. This amount should be set off 
against the amount due to complainant on car SFRD 12238. Ac- 
cordingly, reparation should be awarded complainant in the net 
amount of $866.63, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $866.63, with interest 
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thereon at the rate of 5 percent per annum from August 1, 1955, 
until paid. 

The facts and circumstances shall be published. 

Copies of this order shall be served on the parties. 


(No. 5810) 


CUSUMANO BROTHERS COMPANY v. INDEPENDENT BANANA CoO. 
PACA Docket No. 7494. Decided February 26, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed on September 11, 1958. Com. 
plainant seeks an award of reparation in the amount of $682, 
which is alleged to be due in connection with two lots of bananas, 
sold by complainant to respondent during April 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on December 19, 1958. A copy of the report of inves- 
tigation was served upon complainant on December 26, 1958. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Salvatore J. 
Cusumano, Frank A. Cusumano, and Dominic J. Cusumano, Jr., 
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doing business as Cusumano Brothers Company, whose address is 
10570 Gratiot Avenue, Detroit, Michigan. 

2. Respondent is an individual, Joseph Cannazzaro, Jr., 
trading as Independent Banana Co., whose address is 2422 Market 
Street, Detroit, Michigan. At the time of the transaction com- 
plained of herein, respondent was not licensed under the act, 
but was subject to license. 

3. During April 1958, in the course of interstate commerce, 
complainant sold to respondent two lots of bananas, consisting of 
a total of 124 boxes, at $3.50 per box plus a separate charge of 
$2 for each container, or for a total price of $682 f.o.b Detroit, 
Michigan. One lot of 29 boxes was sold on April 23, 1958 and 
the other lot of 95 boxes was sold on April 25, 1958. Prior to 
these sales, the bananas had been shipped from loading point in 
the State of New York to complainant at Detroit, Michigan. 

4. On the dates of sale complainant delivered bananas meeting 
the specifications of the contracts to respondent at Detroit, 
Michigan. Respondent received and accepted each lot of bananas. 

5. The total purchase price of the two lots of bananas, plus 
the charges for boxes, is $682, no part of which has been paid by 
respondent to complainant. 

6. The formal complaint was filed on September 11, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8 (c)). 

Respondent’s failure to pay to complainant the amount due in 
connection with the purchase of the two lots of bananas is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $682, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $682, with interest thereon at 
the rate of 5 percent per annum from May 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 5811) 


DAKOTA CHIEF SALES Co. v. SPADA DISTRIBUTING Co., INc. PACA 
Docket No. 7071. Decided February 26, 1959. 


Breach of Contract—Failure to Deliver— 
Defense Inadequate 


Since respondent’s defense of the immaturity of the potatoes is inadequate, 
it is concluded that respondent’s failure to deliver was a breach of the 
contract and reparation is awarded to complainant. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Irving Korn, of 
Portland, Oregon, for respondent. Mr. Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Ina formal complaint filed on April 4, 1957, complainant al- 
leges that respondent breached a contract between complainant 
and respondent for the delivery of 15 carloads of potatoes of a 
certain grade at the time specified in the contract. Therefore, 
complainant seeks the return of a $3,000 deposit, less a resale 
credit of $1,211.50 on two carloads which it accepted under pro- 
test, or a total of $1,788.50. 


A copy of the Department’s report of investigation was served 
upon complainant on June 7, 1957. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent on June 10, 1957. Copies of a supplemental report of 
investigation were served upon both parties on October 28, 1957. 

Respondent’s answer, filed on June 24, 1957, admits the making 
of the contract and the receipt of a $3,000 deposit, denies that 
respondent breached the contract, alleges that in fact complainant 
breached the contract and that as a result respondent sustained 
damages of $4,004.58. Therefore, respondent makes counter- 
claim for $1,004.58, the amount of the alleged damage less the 
$3,000 deposit. Complainant filed a reply to respondent’s answer 
on July 2, 1957, denying the allegations contained in respondent’s 
answer and counterclaim. 

An oral hearing was held in Portland, Oregon, on May 19, 1958, 
at which respondent was represented by counsel. Three deposi- 
tions were received in evidence on complainant’s behalf. Two wit- 
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nesses appeared and testified for respondent. Both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant, Dakota Chief Sales Co., is a corporation 
whose post office address is Franklin Park, Illinois. 

2. Respondent, Spada Distributing Co., Inc., is a corporation 
whose address is 1125 S. E. Union Avenue, Portland, Oregon. 

38. At the time of the transaction involved herein, both com- 
plainant and respondent were licensed under the act. 

4. On or about June 11, 1956, in the course of interstate com- 
merce, complainant and respondent entered into a contract where- 
by respondent agreed to sell to complainant 15 carloads of po- 
tatoes, with each carload to contain 360 one-hundred pound bags 
of U. S. No. 1, Size A, Washington Russet potatoes, at the price 
of $2.50 per hundredweight, f.o.b. shipping point, State of 
Washington. Shipment was to begin between August 15, 1956, 
and August 25, 1956, weather and maturity permitting, at the 
rate of one car per day, two if possible, for approximately a 15- 
day shiping period. The contract required a deposit of $200 per 
car, or a total deposit of $3,000, which was paid by complainant. 

5. On August 25, 1956, respondent shipped one carload of 
potatoes under the contract in car NP 91359, which carload was 
federally inspected at shipping point and was certified as grading 
U. S. Extra no. 1, a better grade than the contract called for. 
Car NP 91359 was diverted to complainant on August 27, 1956, 
and upon being notified of this, complainant advised respondent’s 
agent: “We today received car number NP 91359 and are ac- 
cepting same and the balance of the potatoes on this contract un- 
der protest. Should any damages occur we will look to the ship- 
per for reimbursement on account of his failure to fulfill the 
contract as intended or written.” Car NP 91359 arrived in 
Chicago on August 31, 1956, the sixth morning after shipment, 
which is normal transportation time from the State of Washing- 
ton. It was inspected on arrival by complainant’s manager, 
Michael Auster, who found the carload to be abnormally deteri- 
orated. Complainant requested a Federal inspection, which was 
made the same day. Car NP 913859 was certified as grading 
U. S. Extra No. 1. Complainant was not satisfied with this in- 
spection and requested a Federal reinspection. This was not 
made until four days later, on September 4, 1956, at which time 
the contents of car NP 91359 failed to grade U. S. Extra No. 1 
on account of condition factors. 
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6. On August 27, 1956, respondent shipped one carload of 
potatoes under the contract in car URTX 8779, which carload was 
federally inspected at shipping point and was certified as grading 
U. S. No. 1. Car URTX 8779 arrived at Chicago on September 
4, 1956, the eighth morning after shipment, which is two days 
over the normal transit time from the State of Washington. It 
was inspected on arrival by Michael Auster, who found the 
carload to be abnormally deteriorated. Complainant requested a 
Federal inspection which was made the same day. Car URTX 
8779 was certified as not then grading U. S. No. 1 on account of 
condition factors. 


7. On August 31, 1956, respondent’s agent sent to complainant 
at respondent’s request, the following communication: “Due 
to immaturity of the potatoes, Spada Distributing Co. will not 
resume shipping on your contract until approximately next Tues- 
day, September 4th, and then will try and complete the contract 
as soon as possible.” 


8. On September 1, 1956, complainant sent this communica- 
tion to respondent’s agent: “Concerning Spada Distributing 
Company on our 15-car contract, because of breach of contract we 
will not accept any additional potatoes.” 


9. On September 4, 1956, respondent resumed shipments un- 
der the contract and shipped one carload of potatoes in car ART 
52903. This car arrived in Chicago on September 10, 1956, the 
sixth morning after shipment, and was federally inspected the 
same day and was certified as failing to grade U. S. Extra No. 1 
on account of condition factors. This carload was rejected by 
complainant. Respondent is making no counterclaim on account 
of car ART 52903. 

10. On September 6, 1956, respondent sent the following 
telegram to complainant: “WE ACCEPT YOUR LETTER 
SEPTEMBER FIRST FRY DISTRIBUTING CO AS BREACH 
CONTRACT% THEREFORE WE RESELLING BALANCE 
YOUR CONTRACT ACCOUNT WHOM MAY CONCERN HOLD- 
ING YOUR RESPONSIBLE ANY LOSSES THANKS.” 

11. The formal complaint was filed on April 4, 1957, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


It is not disputed that on or about June 11, 1956, respondent 
sold and complainant purchased for future delivery 15 carloads 
of potatoes at an agreed price. The transaction is evidenced by 
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a duly executed standard memorandum of sale issued by the 
broker, Fry Distributing Co. of Chicago, Illinois, respondent’s 
agent, and the deposit of $200 per carload, or a total of $3,000, 
required of complainant was duly made. Since each party claims 
the other breached the contract, the basic question to be re- 
solved in this proceeding is which party did actually breach the 
contract. In his deposition, Michael Auster, complainant’s man- 
ager, stated upon cross-examination that it was his opinion that 
the contract had been breached by respondent on August 15, 1956, 
when respondent failed to commence shipment of potatoes. The 
record contains no evidence that complainant advised respondent 
or respondent’s agent at that time that it considered the contract 
breached. Complainant’s first indication of this position was 
made on August 27, 1956, when, upon learning of the diversion of 
car NP 91359 to it, complainant informed respondent’s agent 
that it was accepting said car and “the balance of the potatoes 
on this contract under protest.” Respondent’s interpretation of 
the contract was that as long as respondent started shipment no 
later than August 25, 1956, respondent was complying with the 
express provisions of the contract which stated: “Shipments to 
begin between August 15th, and August 25th, 1956.” It was ap- 
parently complainant’s position that under the terms of the 
contract all shipments were required to be made between August 
15, 1956, and August 25, 1956. This is not what the contract 
stated, and respondent was keeping within the terms of the con- 
tract by starting shipments on August 25, 1956. 


Cars NP 91359 and URTX 8779 were shipped according to the 
terms of the contract. The sales having been made on an f.o.b. 
shipping point basis, it was necessary only that the potatoes be 
of the grade specified in the contract at shipping point and be in 
suitable shipping condition. The term “f.o.b.”, as defined by 
section 46.24(i) of the regulations under the act, “means that the 
produce... sold is to be placed free on board the... car... at 
shipping point, in suitable shipping condition, and that the buyer 
assumes all risk of damage and delay in transit not caused by the 
shipper ...” Section 46.24(j) defines “suitable shipping condi- 
tion” in relation to direct shipments as meaning “that the com- 
modity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the des- 
tination specified in the contract of sale.” 

It is undisputed that car NP 91359 graded U. S. Extra No. 1 
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at shipping point on August 25, 1956, and that car URTX 8779 
graded U.S. No. 1 at shipping point on August 27, 1956. Com- 
plainant contends that the cars were not in suitable shipping 
condition because of abnormal deterioration upon arrival at des- 
tination. As evidence of abnormal deterioration, complainant 
offered the depositions of Michael Auster and of Jack Gendelman, 
a potato dealer. Both their statements were based upon the in- 
spections that Auster made of the carloads upon arrival in 
Chicago. The Federal inspection of August 31, 1956, however, 
indicated car NP 91359 graded U. S. Extra No. 1 upon arrival at 
destination. We, therefore, accept the results of the Federal in- 
spection and conclude that the potatoes in car NP 91359 met con- 
tract requirements at destination, Chicago, Illinois, on August 
31, 1956. Complainant relies upon the Federal inspection of car 
URTX 8779 on September 4, 1956, to support its contention that 
the potatoes in that car were not in suitable shipping condition. 
Since this car arrived two days past normal shipping time, how- 
ever, the suitable shipping condition rule has no application to 
the contents of car URTX 8779. Complainant is, therefore, liable 
for the contract price of these two carloads which amounts to 
$900 each or a total of $1,800. 


No further shipments were made under the contract from Au- 
gust 28, to August 30, inclusive. On August 31, 1956, respondent’s 
agent, at respondent’s request, advised complainant that “due to 
immaturity of the potatoes” respondent was not resuming shipment 
on the contract until approximately September 4, 1956. Upon re- 
ceipt of this communication complainant advised respondent’s 
agent that because of respondent’s breach of contract, com- 
plainant was accepting no further shipments. After resuming 
shipments on September 4, 1956, with car ART 52903 and re- 
ceiving a copy of complainant’s letter to respondent’s agent on 
September 5, 1956, respondent, on September 6, 1956, wired com- 
plainant that respondent regarded the contents of complainant’s 
letter of September 1, 1956, to respondent’s agent as meaning that 
complainant intended to breach the contract. 


The burden is on respondent to prove by a preponderance of 
the evidence that immaturity of the potatoes prevented respondent 
from shipping potatoes under the contract from August 28, 1956, 
until September 4, 1956. Respondent has failed to sustain this 
burden. Respondent submitted in evidence a statement from 
U. C. Garrecht, a Federal-State Inspector, State of Washington, 
Department of Agriculture, dated November 9, 1956, indicating 
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that on August 28, 1956, several lots of potatoes were offered for 
inspection at Warden, Washington, by respondent which “failed 
to meet maturity regulation under Marketing Order No. 92.” 
Material contained in exhibits to the supplemental report of in- 
vestigation does show an interruption in respondent’s shipments 
from August 28, 1956, to September 4, 1956. Shipments prior 
to and subsequent to this period were heavy. However, the con- 
tract called for U. S. No. 1 Russet potatoes from the State of 
Washington generally and were not limited to any particular 
area, acreage or brand. In support of this position, complainant 
cites Erlbaum v. Mathews, 14 A.D. 864, in which we held under 
the facts in that proceeding, at page 868: “While the evidence 
submitted by respondent indicates that no potatoes were harvest- 
ed in the area surrounding Hazelton during the period September 
10-16, 1953, because they did not meet the requirements of the 
maturity regulation, it has not been shown that potatoes meeting 
contract requirements were not available for shipment from the 
Twin Falls section. The city of Twin Falls is approximately 20 
miles from Hazelton.” 

There is also the case of Quality Potato Co. v. Cooney & 
Korshak, 13 A.D. 1104, where the terms of the written contract 
provided for shipment of carloads of potatoes from the Moses 
Lake, Washington, district. It was held that the alleged failure 
of potatoes on a certain tract of land in the Moses Lake, Washing- 
ton, district to mature by a certain date did not excuse or relieve 
respondent from making delivery in accordance with the terms 
of the contract in the absence of evidence that potatoes of the 
kind and quality contracted for were not available in the Moses 
Lake district in general at that time. 

The Federal State Market News Vegetable Report reveal the 
following shipments of Russet potatoes from the State of 
Washington from August 28, 1956, through September 4, 1956: 


Date Carlots Trucklots Total 
August 28, 1956 226 51 277 
August 29, 1956 228 43 214 
August 30, 1956 216 43 259 
August 31, 1956 213 29 242 
September 1, 1956 82 40 122 
September 4,1956 185 61 246 


Conceding that certain Russet potatoes in the Warden, Washing- 
ton, area may have been immature, the above figures would in- 
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dicate that, generally speaking, Russet potatoes meeting maturity 
requirements were available for shipment from the State of 
Washington during this period. 

Since respondent’s defense of the immaturity of the potatoes 
is inadequate, it must be concluded that respondent’s failure to 
deliver breached the contract, in violation of section 2 of the act. 
Complainant claims no damages for non-delivery by respondent 
of the remaining carloads involved in this contract. Since re- 
spondent breached the contract, its counterclaim regarding the 
remaining carloads is without merit. 

There is due and owing to complainant from respondent the 
amount of $1,200, which is the difference between the deposit 
check of $3,000 and the contract price of carloads NP 91359 and 
URTX 8779. 


ORDER 


Within thirty days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $1,200, with interest 
thereon at the rate of 5 percent per annum from October 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5812) 


ROLF IRWIN PRODUCE v. VALLEY PRODUCE COMPANY. PACA 
Docket No. 7476. Decided February 26, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Messrs. Douglas A. Wilson and Fred H. Andrews, of Yakima, Washington, 
for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was filed on September 15, 1958. 
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Complainant seeks an award of reparation in the amount of $1,554, 
which is alleged to be the purchase price of a truckload of po- 
tatoes sold by complainant to respondent on or about April 9, 
1958. 

A copy of the report of investigation was served upon com- 
plainant on November 14, 1958. <A copy of the formal complaint, 
and a copy of the report of investigation, prepared by the Depart- 
ment, were served upon respondent on December 16, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Rolf Irwin, is an individual doing business as 
Rolf Irwin Produce, whose address is 6 East Pine Street, Yakima, 
Washington. 

2. Respondent is a partnership composed of Joe Y. Nakade, 
Lou R. Taylor and Wade J. Taylor (Estate), doing business as 
Valley Produce Company, whose address is 543 Plumas Street, 
Yuba City, California. At the time of the transaction involved 
herein, respondent was not licensed under the act, but was sub- 
ject to license. 

8. On or about April 9, 1958, in the course of interstate com- 
merce, complainant sold to respondent 840 50-pound sacks of 
White Rose potatoes at $1.85 per sack, or for a total purchase 
price of $1,554, f.o.b. Yakima, Washington. 

4. On or about April 9, 1958, complainant shipped from load- 
ing point in the State of Washington to respondent in Yuba City, 
California, potatoes meeting the specifications of the contract. 

5. The total purchase price of the potatoes is $1,554, no part 
of which has been paid by respondent to complainant. 

6. The formal complaint was filed on September 15, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
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the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
for the truckload of potatoes is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,554, with interest. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant as reparation, $1,554, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5813) 


M. B. McKAyY v. COFFMAN Bros. PRODUCE, INC. PACA Docket 
No. 7497. Decided February 26, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was filed on October 21, 1958. Com- 
plainant seeks an award of reparation in the amount of $2,449.50, 
which is alleged to be the total purchase price of three truckloads 
cf seed potatoes sold by complainant to respondent during Febru- 
ary 1958. 

A copy of the report of investigation was served upon com- 
plainant on December 29, 1958. A copy of the formal complaint 
and a copy of the report of investigation prepared by the Depart- 
ment were served upon respondent on December 31, 1958. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, au- 
thorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Marion B. McKay, doing busi- 
ness as M. B. McKay, whose address is Route 1, Box 317, Trout- 
dale, Oregon. 

2. Respondent, Coffman Bros. Produce, Inc., is a corporation 
whose address is Post Office Box 776, Othello, Washington. At 
the time of the transaction complained of herein, respondent was 
licensed under the act. 

3. On or about February 12, 1958, in the course of interstate 
commerce, complainant sold to respondent three truckloads of 
White Rose seed potatoes for a total purchase price of $2,449.50 
f.o.b. Troutdale, Oregon, to be shipped when requested in trucks 
arranged for by respondent. 

4. During February and March 1958, complainant shipped 
potatoes meeting the requirements of the contract by truck from 
Troutdale, Oregon, to respondent at Othello, Washington, where 
they were received and accepted by respondent. The dates of 
shipment, quantities, grades, and prices are set out below: 


Date Unit 
Shipped Quantity Grade Price Total 
Feb. 15 420 sacks U.S.1&2combined $2.25 $ 945.00 
Non-certified 
March 3 340 sacks U.S.1&2combined 2.50 850.00 
Non-certified 


March 17 10 sacks Certified Blue Tag 2.60 26.00 
“D” oversize 
20 sacks Certified Blue Tag 1.80 36.00 
“D” grade 


237 sacks U.S. 1&2 combined 2.50 592.50 
Non-certified 


$2,449.50 

5. The total purchase price of the three truckloads of seed 

potatoes is $2,449.50, no part of which has been paid by respond- 
ent to complainant. 
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6. The formal complaint was filed on October 21, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 


practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant the purchase price for 
the three truckloads of seed potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 


amount of $2,449.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,449.50, with interest thereon 
at the rate of 5 percent per annum from April 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5814) 


FRANK S. MERLINO v. CR PRODUCE COMPANY, INC. PACA Docket 
No. 7487. Decided February 26, 1959. 


Failure to Pay—Default 
Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 7, 1958. Complainant 
seeks an award of reparation in the amount of $577.02, which is 
alleged to be the purchase price, plus brokerage, of a trucklot of 
vegetables purchased by complainant for respondent on or about 


July 26, 1958. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on December 20, 1958. A 
copy of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on December 238, 1958. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank S. Merlino, whose post 
office address is 119 Peach Street, Hammonton, New Jersey. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is P. O. Box 991, Binghamton, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On or about July 26, 1958, in the course of interstate com- 
merce, complainant purchased for respondent a trucklot of vege- 
tables for the sum of $531.85. Respondent agreed to pay com- 
plainant brokerage of $45.17. 

4. On or about July 26, 1958, complainant shipped from loading 
point in the State of New Jersey, to respondent at Binghamton, 
New York, vegetables meeting the specifications of the contract. 

5. The purchase price of the trucklot of vegetables plus broker- 
age is $577.02. No part of this amount has been paid by respond- 
ent to complainant. 

6. The formal complaint was filed on October 7, 1958, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
plus brokerage of the shipment of vegetables is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $577.02, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $577.02, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5815) 


HENRY SKEBA v. BATTLEGROUND FARMS. PACA Docket No. 7226. 
Decided February 26, 1959. 


Acceptance—Liability 


Since respondent accepted the produce and has not proved a breach of the 
contract on the part of complainant, respondent is ordered to pay to 
complainant the agreed contract price. 

Mr. Timothy J. Kelty, Jr., of Hightstown, New Jersey, for complainant. Mr. 
Bernard H. Weiser, of Freehold, New Jersey, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on January 17, 1958. It is alleged 
in the complaint that on or about October 2, 1957, respondent 
purchased and accepted 350 100-pound bags of potatoes which 
were sold to respondent at $1.90 per bag or a total f.o.b. cost of 
$665. It is alleged further that respondent offered to pay $172.93, 
which sum was refused by complainant who now seeks through 
this proceeding to recover the purchase price or $665. 

A copy of the Department’s report of investigation was served 
upon complainant’s attorney on February 12, 1958. On the fol- 
lowing day, respondent was served with a copy of the formal 
complaint and a copy of the report of investigation. 

Respondent filed an answer to the formal complaint on Feb- 
ruary 25, 1958, in which it is admitted that respondent purchased 
from complainant potatoes of the kind, grade, quantity and price 
alleged in the complaint and on the date set forth therein. Re- 
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spondent avers, however, a breach of warranty in that the pota- 
toes did not grade U.S. No. 1, Size A, as represented. Respond- 
ent’s answer contained three separate defenses as follows: (1) 
that the sale was made subject to federal inspection at complain- 
ant’s farm and respondent applied for such inspection promptly 
on October 2, 1957; that upon arrival of the federal inspector at 
complainant’s farm the potatoes, through complainant’s fault, 
were not ready for inspection; that without notice to or permis- 
sion from respondent, complainant loaded the potatoes on to 
respondent’s truck without obtaining an inspection; that upon 
reaching destination in Georgia the potatoes were rejected because 
of poor quality; that complainant refused to permit inspection at 
destination but authorized respondent to sell for the best price 
obtainable; and that respondent resold for net proceeds of $172.93, 
which sum complainant refused to accept; (2) complainant com- 
menced the negotiations and acted in bad faith; and (3) complain- 
ant is not licensed under the act. Respondent requested an oral 
hearing. 

An oral hearing was held at Trenton, New Jersey, on July 10, 
1958, at which both parties were represented by counsel. Six 
witnesses appeared and testified, two for the complainant and 
four for the respondent. In addition, deposition testimony of 
four witnesses, taken by consent of the parties, was received in 
evidence. Briefs were filed by both sides. 


FINDINGS OF FACT 


1. Complainant is an individual, Henry Skeba, whose post of- 
fice address is Route 1, Hightstown, New Jersey. 


2. Respondent is an individual, Ernest F. Tark, doing business 
as Battleground Farms, whose post office address is Freehold- 
Englishtown Road, Freehold, New Jersey. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about October 2, 1957, in the course of interstate com- 
merce, complainant sold to respondent 350 100-pound bags of 
Katahdin potatoes, U.S. No. 1, Size A, at a price of $1.90 per bag, 
for a total purchase price of $665, f.o.b. Hightstown, New Jersey. 
Respondent advised complainant that he would send a truck for 
the potatoes. 


4. At about 11:00 a.m. on October 2, 1957, respondent sent a 
truck to pick up the potatoes at complainant’s farm and tele- 
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phoned a request to the federal inspection office at Hightstown, 
New Jersey, for immediate inspection of the potatoes at the farm. 

5. At approximately 1:00 p.m. on October 2, 1957, the federal 
inspector, Mirion B. Wells, telephoned respondent from complain- 
ant’s farm to advise that the potatoes would not be ready for in- 
spection before 3:00 p.m. and that if the potatoes were to be 
inspected, respondent would have to call the inspection office for 
another inspector. 

6. At approximately 4:00 p.m. on October 2, 1957, complainant 
telephoned respondent to advise that the potatoes were ready for 
inspection. Respondent made no further application for federal 
inspection of the potatoes at complainant’s farm. 

7. On October 2, 1957, the potatoes were shipped on respond- 
ent’s truck from complainant’s farm at Hightstown, New Jersey, 
to Colonial Stores, Inc., Thomasville, Georgia. The potatoes ar- 
rived in Thomasville on October 4, 1957, and they were inspected 
and rejected by Colonial Stores, Inc. On October 5, 1957, the 
load of potatoes was inspected and rejected by W. J. Powell Co. 
Inc., Thomasville, Georgia. On or about October 7, 1957, the 
potatoes were inspected and purchased by Dixon Produce Com- 
pany of Atlanta, Georgia, as 85 percent U. S. No. 1 at a price 
of $1.75 per hundredweight. 

8. On or about October 17, 1957, respondent tendered to com- 
plainant a check for $172.93 in full settlement. Complainant 
refused this check. 

9. There is now due and owing from respondent to complainant 
the agreed purchase price of the truckload of potatoes, $665. 

10. The formal complaint was filed on January 17, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s defense that complainant is not licensed under the 
act is without merit. No license is required before a person may 
file and prosecute a claim under the act. Section 6(a) of the act 
expressly provides that “Any person complaining of any viola- 
tion... may ...apply to the Secretary by petition....” This same 
defense was considered in C & C Produce Co. v. Rago Produce Co., 
9 A.D. 831, 1439; and Anonymous, 10 A.D. 1555. 

The contract involved in this proceeding was entered into over 
the telephone on October 2, 1957, by Stanley Skeba, acting for 
Henry Skeba, his brother, and Harold A. Ottesen, sales manager 
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of respondent. The evidence is undisputed that the potatoes were 
sold on an f.o.b. Hightstown, New Jersey, basis and that the pota- 
toes were to grade U.S. No. 1, Size A, at the time of shipment. 


Respondent contends that complainant was responsible for the 
potatoes not being federally inspected before shipment. In this 
connection, Ottesen testified that at the time of sale Stanley Skeba 
said the potatoes were ready and he (Ottesen) said a federal in- 
spector would be sent at once; that the inspector on arrival found 
the potatoes not packed for inspection and he told complainant to 
call his office or respondent when they were ready, and that com- 
plainant failed to call either place and the potatoes were shipped 
without inspection. Much of this testimony was refuted by com- 
plainant’s witnesses. In our opinion, the evidence establishes 
that nothing was said in the initial conversation as to when the 
potatoes would be ready for inspection and that complainant sub- 
sequently informed Ottesen by telephone when the 350 bags of 
potatoes were ready for inspection and that Ottesen failed to take 
any further action to obtain inspection prior to shipment. 


Respondent’s principal contention is that there is a custom and 
usage in New Jersey that growers of potatoes, such as complain- 
ant, who sell potatoes to dealers by grade and weight on an f.0o.b. 
basis, guarantee the potatoes to be of the same grade and weight 
at the destination to which they are shipped by the dealers, and 
that complainant breached this guarantee because his potatoes 
were not grade U.S. No. 1 on arrival at Thomasville, Georgia. 
Complainant denies that there is such a custom. 

It is unnecessary to determine whether the evidence is sufficient 
tc prove the claimed custom because even if such custom did exist 
the evidence fails to establish that the potatoes were not U.S. No. 
1 on October 4, 1957. 


The potatoes were not federally inspected at Thomasville, 
Georgia, on October 4, 1957, the date of arrival. To show the 
quality and condition of the potatoes after arrival, respondent 
submitted the deposition testimony of three witnesses. John E. 
Hancock, senior produce buyer of Colonial Stores, testified that 
he inspected the load on October 4, 1957; that the wire worm 
damage and internal discoloration exceeded the tolerance allowed 
for the U.S. No. 1 grade; and that he rejected the load to re- 
spondent. Harry T. Jones, Jr., vice president and manager of W. 
J. Powell, Co., Inc., of Thomasville, Georgia, testified that, at 
the request of Ottesen on October 4, 1957, he examined the load 
of potatoes the following morning and it had the largest per- 
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centage of wire worm injury he had ever seen in a shipment. He 
also testified that there was some decay and internal discolora- 
tion and that “If 20% to 25% of the potatoes had been thrown 
out, you could have made a fair package out of these potatoes.” 
Chester Dixon, a potato dealer located in Atlanta, Georgia, tes- 
tified he inspected the load at Atlanta on October 7, 1957; that 
the potatoes had some decay and wet bags due to decay; and that 
he purchased the load from respondent as 85 percent U.S. No. 1 
grade for $1.75 per hundredweight. 

The applicable U.S. Standards for potatoes (7 CFR 1543) 
allows for the U.S. No. 1 grade a total tolerance for defects of 11 
percent as follows: 


““(b) Tolerance for defects: In order to allow for variations 
other than size, hollow heart, and internal discoloration, in- 
cident to proper grading and handling, not more than a total 
of 6 percent of the potatoes in any lot may fail to meet the 
requirements of the grade, but not more than 3 percent shall 
be allowed for potatoes affected by southern bacterial wilt, 
ring rot, or late blight, and including not more than 1 per- 
cent for potatoes which are frozen, or affected by soft rot or 
wet breakdown. In addition, not more than 5 percent may 
be damaged by hollow heart and internal discoloration.” 


The Standards in section 51.1554 specify for each defect the 
minimum amount of damage which must be present before such 
defect is subject to scoring under the tolerance. For instance, 
certain defects may not be scored unless the removal thereof 
would result in a loss of more than five percent of the total weight 
of the potato. 

It is readily apparent that the grading of potatoes under the 
Standards requires not only a familiarity with the provisions of 
such Standards but also the application thereof. The evidence 
indicates that complainant and Stanley Skeba have the requisite 
qualifications. They have been grading and packing potatoes for 
many years, in most instances, in conjunction with a federal in- 
spection. Working with the federal inspector, complainant and 
Stanley Skeba naturally would acquire a knowledge of the U.S. 
grade requirements and their application. Stanley Skeba testified 
that on October 2, 1957, he personally packed, inspected and graded 
the 350 bags of potatoes shipped to respondent and they were 
U.S. No. 1 grade. Complainant also testified that the potatoes 
were U.S. No. 1 grade on that day and, further, that he found no 
wire worms in the potatoes. 
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Although respondent’s three witnesses, Hancock, Jones and 
Dixon, have been handling potatoes for many years their famili- 
arity with the U.S. Standards is not as apparent as in the case of 
complainant and Stanley Skeba. Furthermore, there appear to 
be certain inconsistencies in their testimony. Hancock and Jones 
emphasized the extent of wire worm damage while Dixon did not 
mention such damage at all. Jones’ testimony would seem to in- 
dicate that the total defects on October 5, 1957, were far in 
excess of the tolerance allowed for U.S. No. 1 grade, yet two days 
later the potatoes, according to Dixon, were 85 percent U.S. No. 
1 or only a maximum of 4 percent in excess of the tolerance for 
the U.S. No. 1 grade three days after arrival. On the basis of the 
entire record, we conclude that the potatoes were grade U.S. No. 1 
on October 2, 1957, and that respondent has failed to establish 
that the potatoes were not of the same grade two days later, 
October 4, 1957. 


Respondent alleged in his answer that on October 4, 1957, he 
was authorized by complainant to sell the potatoes for the best 
price obtainable. At the hearing Ottesen testified that on October 
4, 1957, he told Stanley Skeba over the telephone that Hancock 
said the potatoes were not in grade; that he asked Stanley Skeba 
if he wanted to get a federal inspector from Atlanta; and that 
Stanley Skeba instructed him not to order inspection because of 
the expense and to sell the potatoes “for what we could get for 
them.” Stanley Skeba testified that he told Ottesen to get federal 
inspection but he denied telling Ottesen to sell the potatoes. If 
it is respondent’s position that the original contract was rescinded 
and complainant or Stanley Skeba authorized Ottesen to sell the 
potatoes for complainant’s account, then it is concluded that he 
has failed to prove such contention. 

The failure of respondent to pay to complainant the agreed pur- 
chase price of the potatoes, $665, is in violation of section 2 of 
the act. Complainant should be awarded reparation in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $665, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1957, until paid. 


Copies hereof shall be served upon the parties. 
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